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DECISION ON APPEAL 
This is a decision on appeal from the examiner's final rejection of claims 1 to 26, 
which are all of the claims pending in this application. 



We REVERSE. 
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BACKGROUND 

The appellants' invention relates to flexible packages having means for 
selectively re-closing the package after their initial opening (specification, p. 1). A copy 
of the claims under appeal is set forth in the appendix to the appellants' brief. 

Claims 1 to 12 and 17 to 22 stand rejected under 35 U.S.C. § 103 as being 
unpatentable over Christoff 1 . 

Claims 13 to 16 and 23 to 26 stand rejected under 35 U.S.C. § 103 as being 
unpatentable over Christoff in view of Thompson 2 . 

Rather than reiterate the conflicting viewpoints advanced by the examiner and 
the appellants regarding the above-noted rejections, we make reference to the answer 
(Paper No. 15, mailed October 19, 2001) for the examiner's complete reasoning in 
support of the rejections, and to the brief (Paper No. 14, filed August 15, 2001) and 
reply brief (Paper No. 19, filed April 16, 2002) for the appellants' arguments 
thereagainst. 



1 U.S. Patent No. 4,617,683. 

2 U.S. Patent No. 5,224,779. 
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OPINION 

In reaching our decision in this appeal, we have given careful consideration to 
the appellants' specification and claims, to the applied prior art references, and to the 
respective positions articulated by the appellants and the examiner. Upon evaluation of 
all the evidence before us, it is our conclusion that the evidence adduced by the 
examiner is insufficient to establish a prima facie case of obviousness with respect to 
the claims under appeal. Accordingly, we will not sustain the examiner's rejection of 
claims 1 to 26 under 35 U.S.C. § 103. Our reasoning for this determination follows. 

In rejecting claims under 35 U.S.C. § 103, the examiner bears the initial burden 
of presenting a prima facie case of obviousness. See In re Riickaert . 9 F.3d 1531 , 
1532, 28 USPQ2d 1955, 1956 (Fed. Cir. 1993). A prima facie case of obviousness is 
established by presenting evidence that would have led one of ordinary skill in the art to 
combine the relevant teachings of the references to arrive at the claimed invention. 
Sj£in_re_Rne_, 837 F.2d 1071, 1074, 5 USPQ2d 1596, 1598 (Fed. Cir. 1988) and In re 
jjntner, 458 F.2d 1013, 1016, 173 USPQ 560, 562 (CCPA 1972). 

All the claims on appeal recite the combination of (1 ) a flexible package and 
(2) a food product stored in the package. The flexible package comprises, inter alia, a 
front wall and a rear wall sealed together at a top seal; first and second engagement 
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members engaged together; and the top seal and the engagement members being 
pinch-grip openable under a pinch-grip pulling force applied to the front and rear walls 
below the engagement members. 

After setting forth the teachings of Christoff, the examiner ascertained 3 (answer, 
p. 4) that Christoff does not specifically recite the use of potato chips as the packaged 
product. The examiner then concluded that it would have been obvious to one of 
ordinary skill in the art to package foods such as potato chips in the invention of 
Christoff since Christoff shows what appears to be chips in Figures 1-2 and also 
teaches the conventionally of packaging potato chips in bags (column 2, line 24). 

The appellants do not dispute the examiner's determination that it would have 
been obvious to one of ordinary skill in the art to package foods such as potato chips in 
the invention of Christoff. The appellants do dispute the examiner's ascertainment of 
the differences between the claimed subject matter and Christoff. Specifically, the 
appellants argue (brief, pp. 4-4-7; reply brief, pp. 1-3) that Christoff does not disclose a 
flexible package having the combination of (1 ) a front wall and a rear wall sealed 
together at a top seal; (2) first and second engagement members engaged together; 

3 After the scope and content of the prior art are determined, the differences between the prior art 
and the claims at issue are to be ascertained. Graham v. John Deere Co. . 383 U.S. 1, 17-18, 148 USPQ 
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and (3) the top seal and the engagement members being pinch-grip openable under a 
pinch-grip pulling force applied to the front and rear walls below the engagement 
members. 

Christoff s invention relates to the art of reclosable bags, the material for making 
such bags, and is more particularly concerned with bags of the kind provided with 
extruded resiliently flexible plastic profiled reclosable separable fastener means. 
Figures 1-3 show a reclosable bag 20 having a body with a top end 21 and a bottom 
end 22 and confronting walls 23 and 24. Elongated, extruded resiliently flexible plastic 
profiled reclosable fastener strip means 27 are secured to the walls 23 and 24 at the 
top end 21 of the bag body. Any material which will suit the purpose for which the bag 
20 is intended may be employed. Thin sheet-form packaging material such as suitable 
thermoplastic, and if desired gas impervious single layer or laminated extruded film 
formed from polyethylene, polypropylene, and the like, may be utilized. 

In the finished fully sealed bag the interlockable profiles 52 of the reclosable 
fastener strip means 27 may remain separated as shown in Figure 2 until the top end or 
mouth of the bag has been opened as shown in Figure 3 for access to contents in the 
bag, and then the bag can be closed by interengagement of the profiles 52 as shown in 
Figure 3. Opening of the bag may be effected either by pulling the seal 42 at the top 
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end of the bag open, or by severing the top end of the bag along a line 58 between the 
seal 42 and the reclosable fastener 27 and then using the sidewall portions 59 located 
outwardly from the reclosable fastener strip means 27 as pull flanges for pulling the 
closed fastener open when desired. 



Christoff teaches (column 9, lines 14-40) that 

[w]here it is desired to provide a reclosable fastener bag with bag making 
material such as represented in FIGS. 11 and 12, but further equipped with 
means for securing a substantially air tight closure, the arrangement shown in 
FIG. 15 may be employed wherein the bag material is provided adjacent to the 
separable fastener, or as part of the separable fastener, with a closed cell 
elastomer sealing rib 80 folded upon itself together with the associated fastener 
strip 44 and adapted when the fastener profiles 52 are snapped together to 
press sealingly together substantially as shown. In one preferred form, the close 
cell elastomer sealing rib 80 may be applied as a coextrusion onto a flange 
extension 81 along the side of the strip 44 which will be located at the innerside 
of the bag. 

On the other hand, an air sealing arrangement such as shown in FIG. 16 
may be provided wherein complementary profiled fastener strips 82 and 83 may 
be secured to the mouth end portions of a reclosable bag 84 and with closed cell 
elastomer sealing strips ribs 85 carried by the fastener strips 82 and 83 in a 
manner to press against one another in the closed fastener condition of the 
assembly. In this arrangement, the fastener strip 82 may have four profiles, and 
the fastener strip 83 may carry three complementary fastener profiles, of 
generally arrow shape as shown, and which interhook with one another in the 
closed condition of the fastener. 
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To meet a claim limitation, a prior art reference must disclose that limitation 

either explicitly or inherently. See In re Schreiher 128 F.3d 1473, 1477, 44 USPQ2d 

1429, 1431 (Fed. Cir. 1997). As stated in In re Oelrich . 666 F.2d 578, 581, 212 USPQ 

323, 326 (CCPA 1 981 ) (quoting Hansoiro v. Kemrmr 102 F.2d 212, 214, 40 USPQ 

665, 667 (CCPA 1939)) (internal citations omitted): 

Inherency, however, may not be established by probabilities or possibilities. The 
mere fact that a certain thing may result from a given set of circumstances is not 
sufficient. If, however, the disclosure is sufficient to show that the natural result 
flowing from the operation as taught would result in the performance of the 
questioned function, it seems to be well settled that the disclosure should be 
regarded as sufficient. 

Thus, a prior art reference may meet a claim limitation not expressly found in that 
reference if the limitation is nonetheless inherent in it. See In re Oelrich . 666 F.2d at 
581, 212 USPQ at 326; Verdeaaal Bros.. Inc. v. Union Oil Co. 814 F.2d 628, 630, 2 
USPQ2d 1051, 1053 (Fed. Cir. 1987). Under the principles of inherency, if the prior art 
necessarily functions in accordance with, or includes, the claimed limitation is meet. 
See ln re King , 801 F.2d 1324, 1326, 231 USPQ 136, 138 (Fed. Cir. 1986). However, 
inherency is not necessarily coterminous with the knowledge of those of ordinary skill in 
the art. See Mehl/Biophilp Int'l r.n rp. y. Miloranm 192 F.3d 1362, 1365, 52 USPQ2d 
1303, 1305-06 (Fed. Cir. 1999); Atlas Powder Co. v. Irern Inn 190 F.3d 1342, 1347, 
51 USPQ2d 1943, 1946-47 (Fed. Cir. 1999). 
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After reviewing the disclosure of Christoff, it is our opinion that Christoff does not 
disclose a flexible package having the claimed combination of (1) a front wall and a rear 
wall sealed together at a top seal; (2) first and second engagement members engaged 
together; and (3) the top seal and the engagement members being pinch-grip openable 
under a pinch-grip pulling force applied to the front and rear walls below the 
engagement members. In that regard, the examiner has not established that the 
above-noted claimed combination is met by Christoff under the principles of inherency. 
That is, the examiner has not presented sufficient evidence that the reclosable bag of 
Christoff necessarily has both a top seal and first and second engagement members 
engaged together wherein both the top seal and the engagement members are pinch- 
grip openable under a pinch-grip pulling force applied below the engagement members. 
Absent such evidence, we are constrained to conclude that the examiner's position is 
based on speculation, probability and/or possibility that Christoff s reclosable bag has 
both a top seal and first and second engagement members engaged together wherein 
both the top seal and the engagement members are pinch-grip openable under a pinch- 
grip pulling force applied below the engagement members. 

For the reason set forth above, the subject matter of claims 1 to 12 and 17 to 22 
is not suggested by Christoff. Accordingly, the decision of the examiner to reject claims 
1 to 12 and 17 to 22 under 35 U.S.C. § 103 is reversed. 
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We have also reviewed the patent to Thompson additionally applied in the 
rejection of claims 13 to 16 and 23 to 26 (dependent on claims 1 or 17) but find nothing 
therein which makes up for the deficiency of Christoff discussed above regarding claims 
1 and 17. Accordingly, the decision of the examiner to reject claims 13 to 16 and 23 to 
26 under 35 U.S.C. § 103 is reversed. 

CONCLUSION 

To summarize, the decision of the examiner to reject claims 1 to 26 under 
35 U.S.C. §103 is reversed. 



REVERSED 




NEAL E. ABRAMS 
Administrative Patent Judge 
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Filing a submission after final rejection 
(37 CFR -129(a)) 
For each additional invention to be 
examined (37 CFR 1.129(b)) 
Request for Continued Examination (RCE) 
Request for expedited examination 
of a design application 
Publication fee for earty, voluntary, or 
normal publication 
Publication fee for republication 
Filing application for patent term adjustment 
Request for reinstatement of term reduced 



Fee Paid 



Other fee (specify) 
* Reduced by Basic Filing Fee Paid 



280.00] 



SUBTOTAL 



$280.00 
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OFFICE 


Applic3tion No. 




ruing uaie 
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First Named Inventor 


Marc A. JURGOVAN et al. 


Group Art Unit 


1761 


Examiner Name 


D. Becker 


Attorney Docket No. 


914-1372DIV1 


We of the Invention: 

FLEXIBLE PACKAGE HAVING A RE-CLOSABLE ZIPPER 



PETITION FOR EXTENSION OF TIME UNDER 37 C.F.R. 1.136(b) 



Assistant Commissioner for Patents 
Washington, DC 20231 

Dear Sir: 

Applicants hereby petition under 37 C.F.R. § 1 . 136(b) for an extension of time to file a Reply 
to the Examiner's Answer of October 19, 2001. It is urged that there is sufficient cause for the 
requested extension and the time request is reasonable as explained below. 

The Examiner's Answer was mailed on October 19, 2001. Applicants did not receive the 
Answer until January 18, 2002, well after the original two-month deadline of December 19, 2001 
for submitting a reply had passed. On January 29, 2002 Applicants filed a Petition to Reset the 
Period for Reply due to late receipt of the Office Action. At the time of filing the Petition to Restart, 
Applicants' representative did not know whether or not the petition would be granted. Section 
710.06 of the MPEP states that "the Office will grant a petition to restart the previously set period 
for reply to an Office Action to run from the date of receipt of the Office Action at the 
correspondence address when the following criteria are met." Section 710.06 also states "[wjhere 
an Office Action was received with less than two months remaining in a shortened statutory period 
of three months the reply may be started from the date of receipt." The MPEP's use of the terms 
"will" and "may" makes it unclear as to whether or not the period for reply will be automatically 
granted or, if granted, from what date the period will be reset. 

On March 1 4, 2002 the Office mailed its Decision on Petition granting the Petition to Reset 
A Period for Reply. The period was reset to the date of receipt of the Examiner's Answer, namely 
January 1 8, 2002. Accordingly, as of March 14, 2002 there were only four days left in the response 
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period. Applicants did not actually receive the Decision on Petition until March 20, 2002, two days 
after the period for reply had expired. 

Accordingly, it is respectfully submitted that sufficient cause for the requested extension 
exists. And the requested extension is reasonable, being less than one month. 

If it is deemed that the circumstances for which Applicants seek an extension of time do not 
fall within the provisions of 37 C.F.R. 1 . 1 36(b), kindly consider this communication a petition under 
37 C.F.R. § 1 . 1 83 to suspend the rule requiring that a Reply to an Examiner' s Answer be filed within 
two months of the mailing date of the Answer. The Commissioner is hereby authorized to charge 
the petition fee set forth in 37 C.F.R. §1. 17(h) from deposit account number 02-2135. A duplicate 
copy of this petition is enclosed for that purpose. 



RESPECTFULLY SUBMITTED, 


NAME AND 
REG. NUMBER 


Richard Wydeven, Registration No. 39,881 


SIGNATURE 




DATE 


April 16, 2002 


Address 


Rothwell, Figg, Enfst & Mai&eck 
Suite 800, 1425 K^eet/N.W. 


City 


Washington 


State 


D.C. 


Zip Code 


20005 


Country 


U.S.A. 


Telephone 


202-783-6040 


Fax 


202-783-6031 
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REQUEST FOR ORAL HEARING 



Assistant Commissioner for Patents 
Washington, DC 20231 

Dear Sir: 



We request an oral hearing in the above-identified case. Enclosed is the required fee of $280. 
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Richard Wydeven, Registration No. 39,881 
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Application No, 
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Filing Date 


August 12, 1999 


First Named Inventor 


Marc A. JURGOVAN etal. 


Group Art Unit 


1761 


Examiner Name 


D. Becker 


Attorney Docket No. 
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Title of the Invention: 

FLEXIBLE PACKAGE HAVING A RE-CLOSABLE ZIPPER 



REPLY TO EXAMINER'S ANSWER 



Assistant Commissioner for Patents 
Washington, D.C. 20231 

Dear Sir: 

Applicants disagree with the contention that Christoff '683 is capable of functioning as the 
claimed invention. This is mere speculation based on a hindsight reconstruction using the 
Applicants' disclosure. There is no teaching or suggestion, and no evidence has been proffered, that 
the package disclosed in Christoff ' 683 is capable of functioning as the package recited in the present 
application. 

It is also suggested in the Answer that the claims of the present application lack structural 
features which accomplish the claimed functionality. The Applicants respectfully disagree. 
Achieving the claimed functionality of a package that is pinch-grip openable from below the zipper 
and seal location depends on a complex interplay of a number of structural aspects of the package 
including the shape of the engagement members the material of which the engagement members are 
constructed, the manner of securing the engagement members to the walls of the package, the 
construction of the walls of the package, etc. Preferred examples of each of these structural aspects 
are described in the specification. Deviation from a preferred designed feature may well cause each 
of the other design features to be changed in order to maintain the desired functionality of the 
package. The phrase "being pinch-grip operable..." in claim 1 and the phrase "being openable by 
de-lamination ... upon the application of a pre-determined pinch-grip pulling force..." in claim 17 
necessarily include this complex interplay of structural features. 
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In the specification, it is described that the force required to open the zipper from inside the 
package is preferably reduced, preferably about equal to or less than, the force required to open the 
zipper from outside the package. (Seepage 14, lines 1-4.) Furthermore, the specification describes 
that "after the zipper is at least partially disengaged, the force required to continue disengagement 
of the engagement members is minimal or is greatly reduced. The maximum force required during 
the entire pinch-grip opening step can thus be minimized, if desired, since the peak of the force 
required to open the zipper can precede that required to open the top seal during pinch-gripping." 
(Seepage 14, lines 11-17). 

It is also suggested in the Examiner's Answer that the feature upon which Appellants rely 
"i.e., the top seal and zipper open simultaneously by a single force" are not recited in the rejected 
claims. The Applicants respectfully disagree. Claim 1 recites a package having front and rear walls 
sealed together at a top seal and first and second zipper parts having first and second engagement 
members, respectively, that are engaged together, wherein the top seal is manually pinch-openable 
and said first and second engagement members are manually pinch-openable under a pinch-grip 
pulling force applied to said front and rear walls below said engagement members. Obviously, if 
the package includes atop seal and inter-engaged engagement members and both are openable under 
a pinch-grip pulling force, they would have to be openable substantially simultaneously. Similarly, 
claim 17 recites a package having a top seal and a first engagement member engaged with a second 
engagement member and wherein the seal may be opened and the engagement may be disengaged 
upon application of a pinch-grip pulling force applied to the front and rear walls below the zipper. 
The seal and engagement members would have to open substantially simultaneously. 

The Applicants also disagree with the statement in the Examiner's Answer that the claims 
do not specify where the pinch-grip openable force is to be applied. Both of independent claims 1 
and 17 clearly indicate that the force is applied to the front and rear walls below the zipper. 

Finally, Applicants disagree with the statement in the Examiner's Answer that the disclosure 
in Christoff '683 that the bag may be opened by pulling the seal 42 at the top of the bag open 
(column 6, line 35) necessarily implies de-lamination of the bag walls. Christoff '683 merely 
discloses that the bag may be formed of a laminated material but does not describe that the opening 
is effected by de-lamination. Inferring that Christoff ' 683 discloses opening by de-lamination simply 
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because the bag may be made from a laminated material is a hindsight reconstruction of the present 
claims. 

For the foregoing reasons and the reasons set forth in Applicants' Appeal Brief, it is 
respectfully urged that the rejections be reversed. 
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Commissioner for Patents 
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In re Application of : 

Marc A. Jurgovan et al . : DECISION ON 

Application No. 09/372,646 : PETITION 

Filing date: 08/12/99 : 



This is in response to the petition to restart or reset the 
period of reply to the Office action, mailed on 10/19/01. 

The petition is granted . 

The period for reply to the prior Office action is reset to run 
from 01/18/02, the date that applicant received the delayed 
correspondence . 

Telephone inquiries regarding this decision should be 
directed to the undersigned at (703) 308-3959. 




Milton I . Cano 

Supervisory Patent Examiner 

Art Unit 1761/Technology Center 1700 
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BEFORE THE BOARD OF PATENT APPEALS 
AND INTERFERENCES 

Paper No. 15 

Application Number: 09/372,646 
Filing Date: August 12, 1999' 
Appellant(s): JURGOVAN ETAL 



MAILED 

Richard Wydeven 
For Appellant OCT 1 9 2001 

GROUP 1700 

EXAMINER'S ANSWER 



This is in response to appellants' brief on appeal filed August 15, 2001. 

(1) Real Party in Interest 

A statement identifying the real party in interest is contained in the brief. 
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Art Unit: 1761 

(2) Related Appeals and Interferences 

A statement identifying the related appeals and interferences which will directly 
affect or be directly affected by or have a bearing on the decision in the pending appeal 
is contained in the brief. 



(3) Status of Claims 

The statement of the status of the claims contained in the brief is correct. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after final rejection 
contained in the brief is correct. 



(5) Summary of Invention 

The summary of invention contained in the brief is correct. 

(6) Issues 

The appellant's statement of the issues in the brief is correct. 

(7) Grouping of Claims 

Appellant's brief includes a statement that claims 1-16 stand or fall together while 
claims 17-26 also stand or fall together, and provides reasons as set forth in 37 CFR 
1.192(c)(7) and (c)(8). 
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(8) Claims Appealed 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(9) Prior Art of Record 

4,617,683 Christoff 10-1986 

5,224,779 Thompson et al 7-1993 

(10) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 

Claim Rejections - 35 (JSC § 103 

1. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 
102 of this title, If the differences between the subject matter sought to be patented and the prior art are such that the 
subject matter as a whole would have been obvious at the time the invention was made to a person having ordinary 
skill in the art to which said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

2. Claims 1-12 and 17-22 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Christoff [Pat. No. 4,61 7,683]. 

Christoff teaches a packaged product comprising elastomeric front and rear walls 
(Figure 2, 23-24), a top seal (Figure 2, 42), first and second interlocking zipper parts 
attached to the inside surfaces of the walls (Figure 2, 44), the package being pinch-grip 
openable (column 6, lines 30-44), the top seal being formed by sealing bars which exert 
a pressure (column 5, line 14), walls of laminate materials (column 4, lines 4-23), a 
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bottom seal (Figure 2, 42), and adhesive connecting the zipper and walls (column 6, line 
62). Christoff aiso teaches the use of known zipper configurations such as the rib and 
groove zipper exemplified by Staller [Pat. No. 3,440,696] having a single male 
protrusion and single female socket (Figure 5, 48-49 of Staller) (column 9, line 41 of 
Christoff). Christoff does not specifically recite the use of potato chips as the packaged 
product, nor the top seal being a heat seal. It would have been obvious to one of 
ordinary skill in the art to package foods such as potato chips in the invention of 
Christoff since Christoff shows what appear to be chips in Figures 1-2 and also teaches 
the conventionality of packaging potato chips in bags (column 2, line 24). It would have 
been obvious to one of ordinary skill in the art to form the top seal of Christoff with heat 
since Christoff already teaches heat sealing a fin seal (column 4, line 64), sealing the 
ends with sealing bars similar to the ones used to seal the fin (Figure 5, 35 & 39), and 
since heat seals were commonly used in the art for end seals as well. Phrases such as 
"under a pinch-grip pulling force applied to said front and rear walls below said 
engagement members" in claim 1 and "pinch-grip pulling force applied to each of said 
front and rear walls below said zipper" in claim 17 are preferred methods of using the 
claimed package and therefore are not given pateniaDie weight, in so much as the 
claimed package is capable of functioning and responding to such force. 
3. Claims 13-16 and 23-26 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Christoff as applied to claims 1 and 17 above, in view of Thompson 
et al. 
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Christoff teaches the above mentioned concepts. Christoff does not recite specific 
opening forces of 1-2 lb/in for the top seal and 1 .5-2 lb/in for the zipper as instantly 
claimed. Thompson et al teach a food package comprising a top seal above a zipper 
(Figures 2-3, 21-22 and 17-18) and an opening force of 1.5-6.0 lb (column 3, line 5). It 
would have been obvious to one of ordinary skill in the art to incorporate the opening 
force of Thompson et al into the invention of Christoff since both are directed to 
packages with top seals and lower zippers, since Christoff is silent as to opening force 
required, and since Thompson et al teach that this was a common range of opening 
force for food packages consumed by the public (column 3, line 4). 



(11) Response to Argument 

Appellants argue that Christoff does not teach "a flexible package including first 
and second zipper parts wherein the first and second engagement members of the 
zipper parts are engaged together". However, Figure 3 of Christoff clearly shows this 
limitation. 

Appellants argue that Christoff does not teach opening the package by gripping it 
below the zipper. As previously mentioned above, this is merely a preferred method of 
opening the claimed package. The Christoff package was capable of functioning, as 
claimed, and thus the claims are not patentably distinguished from the prior art. 
Appellants also argue that this "represents a limitation defining structural features", yet 
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do not specify or explain what supposed "structural features" are meant to be conveyed. 

No such distinguishing features, patentable or otherwise, are noted. 

In response to appellants' argument that the references fail to show certain 
features of appellants' invention, it is noted that the features upon which appellants rely 
(i.e., the top seal and zipper opened simultaneously by a single force) are not recited in 
the rejected claim(s). Although the claims are interpreted in light of the specification, 
limitations from the specification are not read into the claims. See in re Van Geuns, 988 
F.2d 1 181, 26 USPQ2d 1057 (Fed. Cir. 1993). It should also be noted that the product 
claims only recite an intended method of use by opening the zipper with a "pinch-grip 
opening force applied to said front and rear walls below said engagement members", 
and that the top seal is only required to be "manually pinch-grip openable" without 
specifying where this force is applied. It is submitted that these have been met by the 
structure of Christoff. 

Appellant argues that Christoff does not teach "delamination" as a means to open 
the package. However, Christoff clearly teaches opening the package by delamination 
when it is stated that "Opening of the bag may be effected... by pulling the seal 42 at 
the top of the bag open" (column 6, line 35). Delamination is simply the act of separating 
layers, which in this case, was met by the opening of the sealed package. 
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For the above reasons, it is believed that the rejections should be sustained. 



Respectfully submitted, 



Drew Becker 
October 18, 2001 
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Title of the Invention: 

FLEXIBLE PACKAGE HAVING A RE-CLOSABLE ZIPPER 





PETITION TO RESET A PERIOD FOR REPLY 
DUE TO LATE RECEIPT OF AN OFFICE ACTION 



Assistant Commissioner for Patents 
Washington, D.C. 2023 1 

Dear Sir: 



In accordance with the provisions of MPEP 710.06, Applicant petitions the Office to restart the period 
for reply to the Examiner's Answer mailed October 19, 2001 in connection with the subject application. As 
grounds for this petition, the following criteria are listed as required by 710.06: 

(A) this petition is being filed within two weeks of January 18, 2002, the date of receipt of the 
Examiner's Answer at the correspondence address; 

(B) a substantial portion of the set reply period had elapsed on the date of receipt, i.e.. at least one 
month of the two-month reply period; and 



(C) (1) a copy of the Office Communication having the date of receipt of the Office Action at the 
correspondence address stamped thereon is attached at Tab 1; 

(2) the Examiner's Answer was received at the correspondence address on January 18, 2002, 
as shown by the date stamp on the copy of the Communication at Tab 1 . It is the procedure of this office to 
date-stamp all mail received from the U.S. Patent and Trademark Office with the current date on the day that 
it is received from the U.S. Postal Service. All U.S. Patent and Trademark Office mail is also logged into a 
computer program which shows, among other Kerns, the date of receipt in our office. A copy of a portion of 
the log showing receipt of the Office Communication at the correspondence address on January 18, 2002, 
is attached at Tab 2. A declaration averring to these procedures by the firm's Docket Coordinator is attached 
at Tab 3. 
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UNITED STATES 
PATENT AND TRADEMARK 
OFFICE 
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Application No. 


09/372,646 


Filing Date 


August 12, 1999 


First Named Inventor 


Marc A. JURGOVAN et al. 


Group Art Unit 


1761 


Examiner Name 


D. Becker 


Attorney Docket No. 


914-1372DIV1 


Title of the Invention: 

FLEXIBLE PACKAGE HAVING A RE-CLOSABLE ZIPPER 



DECLARATION OF CECELIA BELL-GIBSON 

Assistant Commissioner for Patents 
Washington, D.C. 20231 

Dear Sir: 

I, Cecelia Bell-Gibson, declare as follows: 

I am of legal age and have the mental capacity to make this declaration; 

I am the Docket Coordinator for the firm of Rothwell, Figg, Ernst & Manbeck, P.C., and have held this 
position for approximately one yean 

As Docket Coordinator, it is part of my responsibilities to ensure that incoming mail is processed 
according to office procedure; 

The procedure of this office for processing incoming mail includes date-stamping ail U.S. Patent and 
Trademark Office mail with the current date on the date that it is received in our office; further, all such mail 
is logged into a computer database listing, among other things, the date of receipt of such mail in our office. 

I further declare that all statements made herein of my own knowledge are true and all statements 
made on information and belief are believed to be true and further that these statements were made with the 
knowledge that willful false statements and the like so made are punishable by fine or imprisonment, or both, under 
Section 1001 of Title 18 of the United States Code, and that such willful false statements may jeopardize the validity of 
the application or any patent issuing thereon. 
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BEFORE THE BOARD OF PATENT APPEALS 
AND INTERFERENCES 

Paper No. 1 5 

Application Number: 09/372,646 
Filing Date: August 12, 1999 
Appellant(s): JURGOVAN ETAL. 

MAILED 

OCT 1 9 2001 

GROUP 1700 



Richard Wydeven 
For Appellant 

EXAMINER'S ANSWER 



This is in response to appellants' brief on appeal filed August 15, 2001. 

(1) Real Party in Interest 

A statement identifying the real party in interest is contained in the brief. 
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Art Unit: 1761 

(2) Related Appeals and Interferences 

A statement identifying the related appeals and interferences which will directly 
affect or be directly affected by or have a bearing on the decision in the pending appeal 
is contained in the brief. 

(3) Status of Claims 

The statement of the status of the claims contained in the brief is correct. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after final rejection 
contained in the brief is correct. 

(5) Summary of in vention 

The summary of invention contained in the brief is correct. 

(6) Issues 

The appellant's statement of the issues in the brief is correct. 

(7) Grouping of Claims 

Appellant's brief includes a statement that claims 1-16 stand or fall together while 
claims 17-26 also stand or fall together, and provides reasons as set forth in 37 CFR 
1.192(c)(7) and (c)(8). 
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(8) Claims Appealed 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(9) Prior Art of Record 

4,617,683 Christoff 10-1986 

5,224,779 Thompson et al 7-1993 

( 10) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 

Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 
102 of this title, if the differences between the subject matter sought to be patented and the prior art are such that the 
subject matter as a whole would have been obvious at the time the invention was made to a person having ordinary 
skill in the art to which said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

2. Claims 1-12 and 17-22 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Christoff [Pat. No. 4,617,683]. 

Christoff teaches a packaged product comprising elastomeric front and rear walls 
(Figure 2, 23-24), a top seal (Figure 2, 42), first and second interlocking zipper parts 
attached to the inside surfaces of the walls (Figure 2, 44), the package being pinch-grip 
openable (column 6, lines 30-44), the top seal being formed by sealing bars which exert 
a pressure (column 5, line 14), walls of laminate materials (column 4, lines 4-23), a 
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Art Unit: 1761 

bottom seal (Figure 2, 42), and adhesive connecting the zipper and walls (column 6, line 
62). Christoff also teaches the use of known zipper configurations such as the rib and 
groove zipper exemplified by Staller [Pat. No. 3,440,696] having a single male 
protrusion and single female socket (Figure 5, 48-49 of Staller) (column 9, line 41 of 
Christoff). Christoff does not specifically recite the use of potato chips as the packaged 
product, nor the top seal being a heat seal. It would have been obvious to one of 
ordinary skill in the art to package foods such as potato chips in the invention of 
Christoff since Christoff shows what appear to be chips in Figures 1-2 and also teaches 
the conventionality of packaging potato chips in bags (column 2, line 24). It would have 
been obvious to one of ordinary skill in the art to form the top seal of Christoff with heat 
since Christoff already teaches heat sealing a fin seal (column 4, line 64), sealing the 
ends with sealing bars similar to the ones used to seal the fin (Figure 5, 35 & 39), and 
since heat seals were commonly used in the art for end seals as well. Phrases such as 
"under a pinch-grip pulling force applied to said front and rear walls below said 
engagement members" in claim 1 and "pinch-grip pulling force applied to each of said 
front and rear walls below said zipper" in claim 17 are preferred methods of using the 
claimed package and therefore are not given patentable weight, in so much as the 
claimed package is capable of functioning and responding to such force. 
3. Claims 1 3-16 and 23-26 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Christoff as applied to claims 1 and 17 above, in view of Thompson 
etal. 
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Christoff teaches the above mentioned concepts. Christoff does not recite specific 
opening forces of 1 -2 lb/in for the top seal and 1 .5-2 lb/in for the zipper as instantly 
claimed. Thompson et al teach a food package comprising a top seal above a zipper 
(Figures 2-3, 21 -22 and 17-18) and an opening force of 1 .6-6.0 lb (column 3, line 5). It 
would have been obvious to one of ordinary skill in the art to incorporate the opening 
force of Thompson et al into the invention of Christoff since both are directed to 
packages with top seals and lower zippers, since Christoff is silent as to opening force 
required, and since Thompson et al teach that this was a common range of opening 
force for food packages consumed by the public (column 3, line 4). 



(11) Response to Argument 

Appellants argue that Christoff does not teach "a flexible package including first 
and second zipper parts wherein the first and second engagement members of the 
zipper parts are engaged together. However, Figure 3 of Christoff clearly shows this 
limitation. 

Appellants argue that Christoff does not teach opening the package by gripping it 
below the zipper. As previously mentioned above, this is merely a preferred method of 
opening the claimed package. The Christoff package was capable of functioning as 
claimed, and thus the claims are not patentably distinguished from the prior art. 
Appellants also argue that this "represents a limitation defining structural features", yet 
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do not specify or explain what supposed "structural features" are meant to be conveyed. 
No such distinguishing features, patentable or otherwise, are noted. 

In response to appellants' argument that the references fail to show certain 
features of appellants' invention, it is noted that the features upon which appellants rely 
(i.e., the top seal and zipper opened simultaneously by a single force) are not recited in 
the rejected claim(s). Although the claims are interpreted in light of the specification, 
limitations from the specification are not read into the claims. See In re Van Geuns, 988 
F.2d 1181, 26 USPQ2d 1057 (Fed. Cir. 1993). It should also be noted that the product 
claims only recite an intended method of use by opening the zipper with a "pinch-grip 
opening force applied to said front and rear walls below said engagement members", 
and that the top seal is only required to be "manually pinch-grip openable" without 
specifying where this force is applied. It is submitted that these have been met by the 
structure of Christoff. 

Appellant argues that Christoff does not teach "delamination" as a means to open 
the package. However, Christoff clearly teaches opening the package by delamination 
when it is stated that "Opening of the bag may be effected... by pulling the seal 42 at 
the top of the bag open" (column 6, line 35). Delamination is simply the act of separating 
layers, which in this case, was met by the opening of the sealed package. 



F 
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For the above reasons, it is believed that the rejections should be sustained. 



Respectfully submitted, 



Drew Becker 
October 18, 2001 
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Dear Sir: 
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filing a brief in support of a notice of appeal. 
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APPEAL BRIEF 



Assistant Commissioner for Patents 
Washington, D.C. 20231 

Dear Sir: 

This is Applicants' brief in support of their appeal against the rejections set forth in the 
Office Action of February 1 3, 2001 . 
REAL PARTY IN INTEREST 

The real party in interest is Recot, Incorporated, the assignee of this application. 
RELATED APPEALS AND INTERFERENCES 

There are no related appeals or interferences. 
STATUS OF CLAIMS 

Claims 1-26 are pending in this application. All claims stand rejected. 
STATUS OF AMENDMENTS 

Applicants have filed no amendments subsequent to the final rejection. 
SUMMARY OF INVENTION 

The invention comprises a flexible package 1 0 having front and rear walls 1 1 , 1 2 formed of 
an elastomeric material and sealed together at a top seal 20 (p. 10, Ins. 15-20; p. 1 1, In. 28-p. 12, In. 
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8). A zipper 40 includes first and second zipper parts. The first zipper part 40-1 with a first 
engagement member 43-1 is attached to an inside surface of the front wall 1 1 , and the second zipper 
part 40-2 with a second engagement member 43-2 is attached to an inside surface of the rear wall 
12 (p. 14, In. 28-p. 15, In. 4). The first engagement member 43-1, comprising a projection, and the 
second engagement member 43-2, comprising a socket, are engaged together (p. 1 7, Ins. 1-4). The 
top seal 20 is manually pinch-grip openable, and the first and second engagement members are 
manually pinch-grip openable, under a pinch-grip pulling force applied to the front wall 1 1 and rear 
walls 12 below the engagement members 43-1, 43-2 (Figures 1-2; p. 13, Ins. 5-14; p. 14, Ins. 1-23). 
The front wall 1 1 and the rear wall 12 have sufficient strength to resist tearing and deformation 
during the pinch-grip pulling force (p. 1 1, In. 18-p. 12, In. 8). 

The invention also includes a package wherein the top seal 20 is formed by applying heat 
and/or pressure for a prescribed dwell (p. 1 1, Ins. 8-17). The invention also includes a package in 
which the top seal is a non-heated pressure and dwell seal (p. 1 1, Ins. 14-17). The front wall 1 1 and 

rear wall 12 are preferably formed of laminated plastic including inner scalable layers 1 1-i, 12-i and 

outer layers 1 l-o, 12-o (p. 1 1, Ins. 18-23). 

Food product (FP) is stored inside the package below the first and second engagement 

members (Figure 2; p. 1 1, In. 1-2). According to another aspect of the invention, the food product 

includes salty, sweet or savory snack foods (p. 7, Ins. 1-4), 

According to another aspect of the invention, the top seal is manually pinch-grip openable 

under a pinch grip pulling force of less than about 3 pounds/inch and most preferably between 1 and 

2 pounds/inch (p. 12, Ins. 15-17). The first and second engagement members of the zipper are 

preferably manually pinch-grip openable under a pulling force of less than about 214 pound/inch and 
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most preferably openable under a pinch-grip pulling force of between 1 '/ 2 to 2 pounds/inch (p. 14, 
Ins. 4-7). 

According to another aspect of the invention, the package includes a bottom seal 30 (p. 10, 
In. 16). According to another aspect of the invention, the first zipper part 40-1 includes at least two 
points of sealant (C in Figure 3) attached to either the front wall 1 1 or the back wall 12, and the 
second zipper part 40-2 includes at least 2 points of sealant (C and S in Figure 3) sealed to the inner 
layer of the other of the front wall 1 1 and back wall 12 (p. 1 7, Ins. 6-27). 

According to another aspect of the invention, the seal between the inner sealable layers 1 1-i, 
12-i is openable by delamination and the engagement between the engagement members 43-1 and 
43-2 of the zipper 40 are disengaged by the application of the predetermined pinch-grip pulling force 
applied to each of the front and rear walls 11,12 below the zipper 40 (p. 13, Ins. 5-23). 
I SS UES 

The issues to be decided on this appeal are as follows: 

1) whether claims 1-12 and 17-22 are unpatentable under 35 U.S.C. § 103(a) over 
Christoff, U.S. Patent No. 4,617,683 (Christoff '683); and 

2) whether claims 13-16 and 23-26 are unpatentable under 35 U.S.C. § 103(a) over 
Christoff '683 in view of Thompson et al., U.S. Patent No. 5,224,779 (Thompson '779). 
GROUPING OF CLAIMS 

Claims 1-16 stand or fall together and claims 17-26 stand or fall together. 
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ARGUMENT 

Claims 1-12 

Claims 1-12 stand rejected under 35 U.S.C. § 103(a) as being unpatentable over Christoff 
'683. Because the Examiner has not made out a prima facie case of obviousness, the applicants 
respectfully request reversal of the rejection. 

While the rejection of claims 1-12 is styled as a rejection over Christoff '683, the Examiner 
also cites Staller, U.S. Patent No. 3,440,696 for its disclosure of a single male protrusion and single 
female socket and Thompson '779 for its disclosure of heat seals used as top seals in packaging. The 
Examiner has failed to make out a prima facie case of obviousness in that he has not found 
disclosure, in one or more prior art references, of all of the elements recited in independent claim 1 , 
nor has the Examiner found any teaching of, or motivation for, creating the combination of elements 
recited in claim 1. For example, the Examiner has not cited any teaching of a flexible package 
including first and second zipper parts wherein the first and second engagement members of the 
zipper parts are engaged together. The Examiner also has not cited any disclosure in the prior art 
of a "top seal being manually pinch-grip openable and said first and second engagement members 
being manually pinch-grip openable under a pinch-grip pulling force applied to said front and rear 
walls below said engagement members." The Examiner contends that Christoff '683 discloses at 
col. 6, Ins. 30-44 a package that is pinch-grip openable. The applicants respectfully disagree. 
Christoff '683 describes the method by which the bag disclosed in that patent may be opened as 
follows: 

Opening of the bag may be effected either by pulling the seal 42 at the 
top end of the bag open, or by severing the top end of the bag along 
a line 58 between the seal 42 and the reclosable fastener 27 and then 
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using the sidewall portions 59 located outwardly from the fastener 27 
as pull flanges for pulling the closed fastener open when desired 
(Col. 6, Ins. 35-41) 

In the context of the present application, the term pinch-grip openable has a specific meaning 
which is shown in Figures 1 and 2 and described, inter aha, at page 1 1 , lines 3-7. In particular, the 
consumer pinches the unsealed portions of the opposed walls of the package with his or her hands 
and pulls generally perpendicularly outwardly in the directions G, G' (see Figures 1 and 2). Christoff 
'683, on the other hand, describes that the package is opened by pulling the seal 42 open or by 
severing the top of the bag and using sidewall portions 59 located outwardly from the fastener 27 
as pull flanges. The package of Christoff '683 is not disclosed to be pinch-grip openable. 

To promote consumer acceptance, it is desirable that the reclosable package of the present 
invention be openable in substantially the same manner as is a conventional snack food package 
lacking the reusability feature. Conventional snack food (e.g., chips) packages are typically opened 
by the consumer grasping the front and back walls of the package at a location below a top seal and 
pulling the front and rear walls away from each other thereby causing the sealed top of the package 
to open by delamination progressing from inside the package (i.e., the product side of the seal) to the 
outer edge of the seal. By delaminating, as opposed to tearing, the outer surfaces of the package 
walls remain substantially intact, and thus present a more acceptable appearance and are less prone 
to subsequent tearing from the edge in a longitudinal direction than if the package walls were to tear 
or distort upon opening. 

Furthermore, for the reclosable package containing a snack food product of the present 
invention, it is desirable that the reclosable feature (i.e., the zipper) be closed during shipment, 
storage, display, etc. of the package with the snack food product sealed therein so as to avoid snack 
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food crumbs from becoming lodged in the zipper thereby interfering with subsequent functioning 
ofthe zipper. Therefore, to foster consumer acceptance of the reclosable package, it is desirable that 
the package, which is both sealed and zippered closed, be openable by a consumer using the same 
pinch-grip pulling procedure that the consumer would use on a snack food package that does not 
include the reclosable zipper. 

In the invention recited in claim 1 in which the first and second engagement members ofthe 
first and second zipper parts, respectively, are engaged together and in which a front wall and a rear 
wall ofthe package are sealed together at a top seal, the top seal is manually pinch-grip openable and 
the first and second engagement members are manually pinch-grip openable "under a pinch-grip 
pulling force applied to said front and rear walls below said engagement members/* The cited 
reference, Christoff '683, specifically teaches that the bag is opened by pulling the seal 42 at the top 
end of the bag open or by severing the top end of the bag along a line between the seal and the 
reclosable fastener [see Figure 3] and then using the side wall portions located outwardly (i.e., above, 
see Figure 3) from the fastener 27 as pull flanges for pulling the closed fastener open when desired. 
See column 6, lines 35-41. This is different from the invention recited in claim 1 in which no 
severing is required and in which the top seal and the engagement members are pinch-grip openable 
under a pinch-grip pulling force applied to the front and rear walls below the engagement members. 
Christoff '683 does not disclose nor does it suggest a reclosable package wherein both the top seal 
and the interengaged zipper portions are substantially simultaneously openable by application of a 
pinch-grip pulling force applied below both the zipper and the top seal. The Examiner acknowledges 
this shortcoming of Christoff '683 and disregards it based on the assertion that the phrase "under a 
pinch-grip pulling force applied to said front and rear walls below said engagement members" 
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merely represents preferred method of use of the claimed invention. Applicants respectfully 
disagree. The limitation "said top seal being manually pinch-grip openable and said first and second 
engagement members being manually pinch-grip openable under a pinch-grip pulling force applied 
to said front and rear walls below said engagement members" of claim 1 represents a limitation 
defining structural features of the top seal, the engagement members, and the interrelationship of the 
two. In the claimed invention, the top seal and the engagement members are constructed and 
arranged so as to be openable in the manner claimed. Being openable upon the application of a 
pinch-grip pulling force below the seal and the zipper is more than a mere preferred method of use. 

There is no disclosure in Christoff *683 that the package disclosed in that patent can be 
opened in the manner recited in claim 1 . Thus, Christoff '683 does not render obvious the invention 
of claim 1. 

Accordingly, claim 1, and all claims dependent therefrom, are allowable over Christoff '683 
and reversal of the rejection of claims 1-12 is respectfully requested. 
Claims 17-22 

Claims 17-22 stand rejected under 35 U.S.C. § 103(a) as being unpatentable over Christoff 
'683. Because the Examiner has not made out a prima facie case of obviousness, the applicants 
respectfully request reversal of the rejection. 

Claim 17 recites that the seal and the inner sealable layers are openable by delamination and 
the engagement between the engagement members of the zipper are disengaged upon the application 
of a predetermined pinch-grip pulling force applied to each of said front and rear walls below said 
zipper. The advantages of delamination, versus tearing, are described above. While Christoff '683 
discloses that the package described may be of a laminated construction, it does not describe a 
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package that is openable by delamination at the seal. Thus, in addition to the reasons discussed 
above with respect to claim 1, the invention of claim 17 is patentable over Christoff '683 because 
Christoff '683 does not disclose a combination including a seal that is openable by delamination 
upon the application of a predetermined pinch-grip pulling force. 

Thus, claim 17, and all claims depending therefrom, are allowable over Christoff '683 and 
reversal of the rejection of claims 17-22 is respectfully requested. 

Claims 13-16 and 23-26 

Claims 13- 16 and claims 23-26 stand rejected under 35 U.S.C. § 103(a) as being unpatentable 
over Christoff '683 as applied to independent claims 1 and 17 in view of Thompson et al., U.S. 
Patent No. 5,224,779. Claims 13-16 and 23-26 are believed to be allowable as being dependent upon 
allowable base claims, there being nothing in the teachings of Thompson '779 to overcome the 
deficiencies of Christoff '683 with respect to the inventions of claims 1 and 1 7. Specifically, there 
is nothing in Thompson '779 that would disclose or suggest a package and product combination 
wherein the package has a top seal and interengaged members of a zipper are openable by application 
of a pinch-grip pulling force applied below both the zipper and the top seal. Therefore, withdrawal 
of the rejections of claim 13-16 and 23-26 is respectfully requested. 
CONCLUSION 

In view of the foregoing, claims 1-26 are patentable over the prior art of record. Thus, the 
rejections of claims 1-26 are submitted to be unsupportable on the record and therefore improper. 
It is respectfully requested that the Board reverse all grounds of rejection and direct the passage of 
this application to issue. 
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The Commissioner is hereby authorized to charge any fee or credit any overpayment pursuant 
to 37 CFR 1 . 16 or 1 .17 to Deposit Account No. 02-2135. 



Attached hereto is a copy of the claims of the application pending on appeal. 
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555 Thirteenth Street, N.W., Suite 701, East Tower 


City 


Washington 
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Zip Code 


20004 


Country 


U.S.A. 


Telephone 


(202) 783-6040 


Fax 


(202) 783-6031 
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APPENDIX 

1 . In combination: 

a) a flexible package having 

a elastomeric front wall and an elastomeric rear wall; 

said front wall and said rear wall being sealed together at a top seal; 

a first zipper part attached to an inside surface of said front wall and having a first 
engagement member facing said rear wall; 

a second zipper part attached to an inside surface of said rear wall and having a 
second engagement member facing said front wall; 

said first and second engagement members being engaged together; 

said top seal being manually pinch-grip openable and said first and second 
engagement members being manually pinch-grip openable under a pinch-grip pulling force 
applied to said front and rear walls below said engagement members; 

said front and rear walls having a sufficient strength to resist tearing and 
deformation under the application of said pinch-grip pulling force during pinch-grip opening; and 
b) a food product stored inside said package below said first and second engagement 
members. 

2. The combination of claim 1 , wherein said top seal is formed by applying heat or 
pressure for a prescribed dwell period. 
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3. The combination of claim 2, wherein said top seal is formed by applying heat and 
pressure for a prescribed dwell period. 

4. The combination of claim 2, wherein said top seal is a non-heated, pressure and 
dwell seal. 

5. The combination of claim 1, wherein said engagement members include 
interlocking protrusions. 

6. The combination of claim 5, wherein said first engagement member has a male 
protrusion and wherein said second engagement member has at least one protrusion forming a 
female socket, said male protrusion being engaged in said female socket. 

7. The combination of claim 1, wherein said front and rear walls are laminated 
plastic walls including at least one inner sealable layer and at least one outer wall layer. 

8. The combination of claim 1 , wherein said first engagement member consists of a 
single male protrusion and wherein said second engagement member consists of a single female 
socket, said male protrusion being engaged in said female socket. 
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9. The combination of claim 1, wherein said first and second zipper parts have 
cross-sectional shapes that are different from one another and are separate pieces that are 
connected together only at said engagement members. 

10. The combination of claim 1, wherein said food product includes salty, sweet or 
savory snack foods. 

1 1 . The combination of claim 1 0, wherein said food product includes snack food 

chips. 

12. The combination of claim 1 1, wherein said food product includes potato or corn 
based chips. 

13. The combination of claim 1, wherein said top seal is manually pinch-grip 
openable under a pinch-grip pulling force of less than about 3 lbs/inch. 

14. The combination of claim 1, wherein said top seal is manually pinch-grip 
openable under a pinch-grip pulling force of between about 1 to 2 lbs/inch. 

1 5. The combination of claim 1, wherein said first and second engagement members 
are manually pinch-grip openable under a pinch-grip pulling force of less than about 2V 2 lbs/inch. 
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1 6. The combination of claim 1, wherein said first and second engagement members 
are manually pinch-grip openable under a pinch-grip pulling force of between about 1 Y 2 to 2 
lbs/inch. 

17. In combination: 

a) a flexible package, including 

front and rear walls, said front and rear walls being laminated plastic walls 
including at least one inner sealable layer and at least one outer wall layer, 

a bottom seal formed between lower sides of said front and rear walls; 

a top seal formed between upper sides of said front and rear walls, said top seal 
including a seal between said inner sealable layers; 

a zipper located within said package proximate said top seal, said zipper having a 
first zipper part having a first engagement member extending lengthwise along said zipper part 
and a widened base having at least two points of sealant behind said base; 

said zipper also having a second zipper part having a second engagement member 
extending lengthwise along said zipper part and a widened base having at least two points of 
sealant behind said base; 

said first engagement member being engaged with said second engagement 

member; 

said at least two points of sealant on said first zipper part being sealed to said 
inner layer of one of said front and rear walls and said at least two points of sealant on said 
second zipper part being sealed to said inner layer of the other of said front and rear walls; 
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said seal between said inner sealable layers being openable by de-lamination and 
said engagement between said engagement members of said zipper being disengaged upon the 
application of a predetermined pinch-grip pulling force applied to each of said front and rear 
walls below said zipper; and 

b) food product stored within said package between said closed zipper and said 
bottom seal. 

1 8. The combination of claim 1 7, wherein said first engagement member has a male 
protrusion and said second engagement member has a female socket, said male protrusion being 
engaged with said female socket. 

1 9. The combination of claim 1 7, wherein said first engagement member consists of a 
single male protrusion and said second engagement member consists of a single female socket, 
said male protrusion being engaged with said female socket. 

20. The combination of claim 1 7, wherein said first and second zipper parts have 
cross-sectional shapes that are different from one another and are separate pieces that are 
connected together only at said engagement members. 

21 . The combination of claim 17, wherein said food product includes salty, sweet or 
savory snack foods. 
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22. The combination of claim 21, wherein said snacks foods include potato or corn 
based chips. 

23. The combination of claim 17, wherein said top seal is manually pinch- grip 
openable under a pinch-grip pulling force of less than about 3 lbs/inch. 

24. The combination of claim 17, wherein said top seal is manually pinch-grip 
openable under a pinch-grip pulling force of between about 1 to 2 lbs/inch. 

25. The combination of claim 17, wherein said first and second engagement members 
are manually pinch-grip openable under a pinch-grip pulling force of less than about 2 l / 2 lbs/inch. 

26. The combination of claim 17, wherein said first and second engagement members 
are manually pinch-grip openable under a pinch-grip pulling force of between about 1 Vz to 2 
lbs/inch. 
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Deposit Account No. 02-21 35. An additional copy of this Notice is enclosed herewith.. 



Respectfully submitted, 




Richard Wydeven/^ / 
Attorney for Apj^icMts 
Registration No. 39,881 
ROTHWELL, FIGG, ERNST & MANBECK, p.c. 
Suite 701-E, 555 13th Street, N.W. 
Washington, D.C. 20004 
Telephone: (202)783-6040 



Enclosure(s): Transmittal Form and Fee Transmittal 
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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address — 



Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136 (a). In no event, however, may a reply be timely filed 

after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will 

be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this 

communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Status 

1)0 Responsive to communication(s) filed on 29 January 2001 . 
2a)E] This action is FINAL. 2b)Q This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G, 21 3. 

Disposition of Claims 

4) 0 Claim(s) 1-26 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) 0 Claim(s) 1-26 is/are rejected. 

7) D Claim(s)_ is/are objected to. 

8) D Claims are subject to restriction and/or election requirement 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) Q The drawing(s) filed on is/are objected to by the Examiner. 

11) D The proposed drawing correction filed on is: a)D approved b)Q disapproved. 

12) D The oath or declaration is objected to by the Examiner. 



Priority under 35 U.S.C. § 119 

13) Q Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d). 

a)D All b)D Some * c)Q None of the CERTIFIED copies of the priority documents have been: 
1 .□ received. 

2-D received in Application No. (Series Code / Serial Number) . 

3.Q received in this National Stage application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) D Acknowledgement is made of a claim for domestic priority under 35 U.S.C. & 1 19(e). 

Attachment(s) 

1 4) □ Notice of References Cited (PTO-892) 1 7) □ Interview Summary (PTO-413) Paper No(s). . . 

15) Q Notice of Draftsperson's Patent Drawing Review (PTO-948) 1 8) O Notice of Informal Patent Application (PTO-152) 

1 6) Q Information Disclosure Statement(s) (PTO-1 449) Paper No(s) . 1 9) □ Other. 
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DETAILED ACTION 
Claim Rejections - 35 USC § 103 

1. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 
102 of this title, if the differences between the subject matter sought to be patented and the prior art are such that the 
subject matter as a whole would have been obvious at the time the invention was mads to a person having ordinary 
skill in the art to which said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

2. Claims 1-12 and 17-22 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Christoff [Pat. No. 4,61 7,683]. 

Christoff teaches a packaged product comprising elastomeric front and rear walls 
(Figure 2, 23-24), a top seal (Figure 2, 42), first and second interlocking zipper parts 
attached to the inside surfaces of the walls (Figure 2, 44), the package being pinch-grip 
openable (column 6, lines 30-44), the top seal being formed by sealing bars which exert 
a pressure (column 5, line 14), a rib and groove zipper as exemplified by Staller [Pat. 
No. 3,440,696] having a single male protrusion and single female socket (Figure 5, 48- 
49 of Staller) (column 9, line 41 of Christoff), walls of laminate materials (column 4, lines 
4-23), a bottom seal (Figure 2, 42), and adhesive connecting the zipper and walls 
(column 6, line 62). Phrases such as "under a pinch-grip pulling force applied to said 
front and rear walls below said engagement members" in claim 1 and "pinch-grip pulling 
force applied to each of said front and rear walls below said zipper" in claim 17 are 
preferred methods of use of the claimed package and therefore are not given weight. It 
would have been obvious to one of ordinary skill in the art to package foods such as 
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potato chips in the invention of Christoff since Christoff shows what appear to be chips 
in Figures 1-2 and teaches the conventionality of packaging potato chips in bags 
(column 2, line 24). It would have been obvious to one of ordinary skill in the art to form 
the top seal of Christoff with heat since Christoff already teaches heat sealing a fin seal 
(column 4, line 64) and since heat seals were commonly used for top seals as 
evidenced by Thompson et al [Pat. No. 5,224,779] (Figure 5, 28). 
3. Claims 1 3-16 and 23-26 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Christoff as applied to claims 1 and 17 above, in view of Thompson 
et al. 

Christoff teaches the above mentioned concepts. Christoff does not teach pinch grip 
forces of 1-2 lb/in for the top seal and 1 .5-2 lb/in for the zipper. Thompson et al teach a 
food package comprising a top seal above a zipper (Figures 2-3, 21-22 and 17-18) and 
an opening force of 1 .5-6.0 lb (column 3, line 5). It would have been obvious to one of 
ordinary skill in the art to incorporate the opening force of Thompson et al into the 
invention of Christoff since both are directed to packages with top seals and lower 
zippers and since Thompson et al teach that this is a common range of opening force 
for packages (column 3, line 4). 

Response to Arguments 

1 . Applicant's arguments filed January 29, 2001 have been fully considered but they 
are not persuasive. 
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Applicant argues that Christoff only teaches opening the package from above the 
zipper. As mentioned above, this is merely a preferred method of using the claimed 
package and as such is not given weight. 

Conclusion 

2. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Drew E Becker whose telephone number is 703-305- 
0300. The examiner can normally be reached on Monday-Thursday 7am-5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 703-308-3959. The fax phone numbers for 
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the organization where this application or proceeding is assigned are 703-305-3602 for 
regular communications and 703-305-3599 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is 703-308- 
1495. 

Drew Becker 
February 5, 2001 
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IN THE 
UNITED STATES 
PATENT AND TRADEMARK 
OFFICE 


Application Number 


09/372,646 


Filing Date 


August 12, 1999 


First Named Inventor 


Marc A. JURGOVAN et al. 


Group Art Unit 


1761 


Examiner Name 


D. Becker 


Attorney Docket Number 


914-1372DIV1 


me of the invention: FLEXIBLE PACKAGE HAVING A RE-CLOSABLE ZIPPER 



AMENDMENT 

Assistant Commissioner for Patents 
Washington, D.C. 20231 

Dear Sir: 

In response to the Office Action of October 30, 2000, kindly enter the following 
amendments and remarks. 

Amend claim 17 as shown on the following page. 

A marked-up copy of the original text of the amended claim is attached to this 
amendment. Material inserted is indicated by redlining (jMegg) and material deleted is 
indicated by strike-out ( strike - out ). 
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Clean Copy of Amended Claim 17 

17. (Twice Amended) In combination: 

a) a flexible package, including 

front and rear walls, said front and rear walls being laminated plastic walls 
including at least one inner sealable layer and at least one outer wall layer, 

a bottom seal formed between lower sides of said front and rear walls; 

a top seal formed between upper sides of said front and rear walls, said top seal 
including a seal between said inner sealable layers; 

a zipper located within said package proximate said top seal, said zipper having a 
first zipper part having a first engagement member extending lengthwise along said zipper part 
and a widened base having at least two points of sealant behind said base; 

said zipper also having a second zipper part having a second engagement member 
extending lengthwise along said zipper part and a widened base having at least two points of 
sealant behind said base; 

said first engagement member being engaged with said second engagement 

member; 

said at least two points of sealant on said first zipper part being sealed to said 
inner layer of one of said front and rear walls and said at least two points of sealant on said 
second zipper part being sealed to said inner layer of the other of said front and rear walls; 

said seal between said inner sealable layers being openable by de-lamination and 
said engagement between said engagement members of said zipper being disengaged upon the 
application of a predetermined pinch-grip pulling force applied to each of said front and rear 
walls below said zipper; and 

b) food product stored within said package between said closed zipper and said 
bottom seal. 
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REMARKS 

Reconsideration and allowance in view of the foregoing amendments and the following 
remarks are respectfully requested. Claims 1 -26 are pending in this application. 
Rejection Under § 112. First Paragraph 

Claims 1-26 stand rejected under 35 U.S.C. § 1 12, second paragraph, as being indefinite. 
The Examiner contends that the introductory phrase "In combination:" used in each of the claims 
makes it unclear as to whether a package is being claimed or a product. The applicants 
respectfully traverse the rejection. A package and a product stored in said package are being 
claimed in combination . Thus, the applicants respectfully contend that the introductory phrase 
"In combination:" is appropriate and would reasonably apprise one of ordinary skill in the art of 
the scope of the invention claimed, as is required by § 1 12. Accordingly, withdrawal of the 
rejections under 35 U.S.C. § 1 12, second paragraph, is respectfully requested. 
Prior Art Rejections 

Claims 1-12 and 17-22 stand rejected under 35 U.S.C. § 103(a) as being unpatentable 
over Christoff, U.S. Patent No. 4,617,683. The applicants respectfully traverse the rejection with 
respect to independent claim 1 . 

To promote consumer acceptance, it is desirable that the reclosable package of the present 
invention be openable in substantially the same manner as is a conventional snack food package 
lacking the reclosability feature. Conventional snack food (e.g., chips) packages are typically 
opened by the consumer grasping the front and back walls of the package at a location below a 
top seal and pulling the front and rear walls away from each other thereby causing the sealed top 
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of the package to open by delamination progressing from inside the package (i.e., the product 
side of the seal) to the outer edge of the seal. 

Furthermore, for the reclosable package containing a snack food product of the present 
invention, it is desirable that the reclosable feature (i.e., the zipper) be closed during shipment, 
storage, display, etc. of the package with the snack food product sealed therein so as to avoid 
snack food crumbs from becoming lodged in the zipper thereby interfering with subsequent 
functioning of the zipper. Therefore, to foster consumer acceptance of the reclosable package, it 
is desirable that the package, which is both sealed and zippered closed, be openable by a 
consumer using the same pinch-grip pulling procedure that the consumer would use on a snack 
food package that does not include the reclosable zipper. 

In the invention recited in claim 1 in which the first and second engagement members of 
the first and second zipper parts, respectively, are engaged together and in which a front wall and 
a rear wall of the package are sealed together at a top seal, the top seal is manually pinch-grip 
openable and the first and second engagement members are manually pinch-grip openable "under 
a pinch-grip pulling force applied to said front and rear walls below said engagement members." 
The cited reference, Christoff 4 683, specifically teaches that the bag is opened by pulling the seal 
42 at the top end of the bag open or by severing the top end of the bag along a line between the 
seal and the reclosable fastener [see Figure 3] and then using the side wall portions located 
outwardly (i.e., above, see Figure 3) from the fastener 27 as pull flanges for pulling the closed 
fastener open when desired. See column 6, lines 35-41. This is different from the invention 
recited in claim 1 in which the top seal and the engagement members are pinch-grip openable 
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under a pinch-grip pulling force applied to the front and rear walls below the engagement 
members. Christoff '683 does not disclose nor does it suggest a reclosable package wherein both 
the top seal and the interengaged zipper portions are substantially simultaneously openable by 
application of a pinch-grip pulling force applied below both the zipper and the top seal. Thus, 
Christoff £ 683 does not render obvious the invention of claim 1 . Accordingly, claim 1 and all 
claims dependent therefrom are allowable over Christoff '683 and withdrawal of the rejection of 
claims 1-12 is respectfully requested. 

With respect to independent claim 17, that claim has been amended to recite that the seal 
and the inner sealable layers are openable by delamination and the engagement between the 
engagement members of the zipper are disengaged upon the application of a predetermined 
pinch-grip pulling force applied to each of said front and rear walls below said zipper. For the 
reasons discussed above with respect to claim 1, the invention of claim 17 is not disclosed nor 
suggested by Christoff '683. Thus, claim 17 and all claims depending therefrom are allowable 
over Christoff '683 and withdrawal of the rejection of claims 17-22 is respectfully requested. 

Claims 13-16 and claims 23-26 stand rejected under 35 U.S.C. § 103(a) as being 
unpatentable over Christoff '683 as applied to independent claims 1 and 17 in view of Thompson 
et aL, U.S. Patent No. 5,224,779. Claims 13-16 and 23-26 are believed to be allowable as being 
dependent upon allowable base claims, there being nothing in the teachings of Thompson '779 to 
overcome the deficiencies of Christoff '683 with respect to the inventions of claims 1 and 17. 
Specifically, there is nothing in Thompson '779 that would disclose or suggest a package and 
product combination wherein the package has a top seal and interengaged members of a zipper 
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are openable by application of a pinch-grip pulling force applied below both the zipper and the 
top seal. Therefore, withdrawal of the rejections of claim 13-16 and 23-26 is respectfully 
requested. 

Comments Regarding Purportedly Pertinent Prior Art 

In paragraph 8 of the detailed action, the Examiner indicates that Tomic, U.S. Patent No. 
6,131 ,248, and Johnson, U.S. Patent No. 6,065,872, are considered pertinent to the applicants' 
disclosure and are made of record. The applicants respectfully contend that neither of these 
references are proper prior art as against this application. The filing date of Tomic '248 is March 
13, 1998, and the Rule 131 declaration filed by the applicants in response to the last Office 
Action (May 10, 2000) overcame the Ramsey reference (U.S. Patent No. 6,030,122) having a 
filing date of March 6, 1998. Thus, as Applicants have established an invention date predating 
March 6, 1 998, the patent to Tomic having a filing date of March 13, 1998 is not a proper prior 
art reference against this application. With respect to Johnson '872, that patent has a filing date 
of February 4, 1999. The priority date of the present application is May 15, 1998. Thus, Johnson 
'872 postdates Applicants' priority date and therefore should not be cited against this application. 
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All objections and rejections having been addressed, it is respectfully submitted that the 



application is now in condition for allowance and a notice to that effect is earnestly requested. 



RESPECTFULLY SUBMITTED, 
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Richard Wydeven, Registration No. 39,881 


Signature 




Date 
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Washington 
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D.C. 


Zfp Code 


20004 


Country 
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Telephone 


-202-783-6040 


Fax 


202-783-6031 
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Amended Claim 17: Version with markings to show changes made 

17. (Twice Amended) In combination: 

a) a flexible package, including 

front and rear walls, said front and rear walls being laminated plastic walls 
including at least one inner sealable layer and at least one outer wall layer, 

a bottom seal formed between lower sides of said front and rear walls; 

a top seal formed between upper sides of said front and rear walls, said top seal 
including a seal between said inner sealable layers; 

a zipper located within said package proximate said top seal, said zipper having a 
first zipper part having a first engagement member extending lengthwise along said zipper part 
and a widened base having at least two points of sealant behind said base; 

said zipper also having a second zipper part having a second engagement member 
extending lengthwise along said zipper part and a widened base having at least two points of 
sealant behind said base; 

said first engagement member being engaged with said second engagement 

member; 

said at least two points of sealant on said first zipper part being sealed to said 
inner layer of one of said front and rear walls and said at least two points of sealant on said 
second zipper part being sealed to said inner layer of the other of said front and rear walls; 

said seal between said inner sealable layers being openable by de-lamination and 
said engagement between said engagement members of said zipper being disengaged upon the 
application of a predetermined pinch-grip pulling force 

and 

b) food product stored within said package between said closed zipper and said 
bottom seal. 
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13 Responsive to communication(s) filed on Oct 10, 2000 . 

□ This action is FINAL. 

□ Since this application is in condition for allowance except for formal matters, prosecution as to the merits Is closed 
in accordance with the practice under Ex parte Quayle, 1935 CD. 11; 453 O.G. 213. 



A shortened statutory period for response to this action is set to expire 



month(s), or thirty days, whichever 



is longer, from the mailing date of this communication. Failure to respond within the period for response will cause the 
application to become abandoned. (35 U.S.C. § 133). Extensions of time may be obtained under the provisions of 
37 CFR 1.136(a). 



Disposition of Claims 
(8 Claim(s) 1-26 



is/are pending in the application. 



Of the above, claim(s) 
□ Claim (s) 



IS Claim(s) 1-26 

□ Claim(s) 

□ Claims 



is/are withdrawn from consideration. 

is/are allowed. 

is/are rejected. 

is/are objected to. 



are subject to restriction or election requirement. 



Application Papers 

□ See the attached Notice of Draftsperson's Patent Drawing Review, PTO-948. 

□ The drawing(s) filed on __ is/are objected to by the Examiner. 

□ The proposed drawing correction, filed on is Qpproved Disapproved. 

□ The specification is objected to by the Examiner. 

□ The oath or declaration is objected to by the Examiner. 

Priority under 35 U.S.C. § 119 

□ Acknowledgement is made of 8 claim for foreign priority under 35 U.S.C. § 119(a)-(d). 

□ All □ Some* □ None of the CERTIFIED copies of the priority documents have been 

□ received. 

□ received in Application No. (Series Code/Serial Number) . 

□ received in this national stage application from the International Bureau (PCT Rule 17.2(a)). 
*Certified copies not received: . 



□ Acknowledgement is made of a claim for domestic priority under 35 U.S.C. 5 1 19(e). 
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DETAILED ACTION 

Response to Amendment 

1 . The declaration filed on October 1 0, 2000 under 37 CFR 1 . 1 3 1 is sufficient to overcome 
the Ramsey et al reference. 

Claim Rejections - 35 USC § 112 

2. The following is a quotation of the second paragraph of 35 US.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and 
distinctly claiming the subject matter which the applicant regards as his invention. 

3. Claims 1-26 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

4. Claims 1 and 1 7 recite "In combination:". It is not clear whether a package is being 
claimed or a product. 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
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having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made, 

6. Claims 1-12 and 17-22 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Christoff [Pat. No. 4,617,683]. 

Christoff teaches a packaged product comprising elastomeric front and rear walls (Figure 2, 23- 
24), a top seal (Figure 2, 42), first and second interlocking zipper parts attached to the inside 
surfaces of the walls (Figure 2, 44), the package being pinch-grip openable (column 6, lines 30- 
44), the top seal being formed by sealing bars which exert a pressure (column 5, line 14), a rib 
and groove zipper as exemplified by Staller [Pat. No. 3,440,696] having a single male protrusion 
and single female socket (Figure 5, 48-49 of Staller) (column 9, line 41 of Christoff), walls of 
laminate materials (column 4, lines 4-23), a bottom seal (Figure 2, 42), and adhesive connecting 
the zipper and walls (column 6, line 62). Phrases such as "under a pinch-grip pulling force 
applied to said front and rear walls below said engagement members" in claim 1 are preferred 
methods of use of the claimed package and therefore are not given weight. McClintock et al 
teach a package which contains potato chips (column 2, line 14). It would have been obvious to 
one of ordinary skill in the art to package foods such as potato chips in the invention of Christoff 
since Christoff shows what appear to be chips in Figures 1-2 and teaches the conventionality of 
packaging potato chips in bags (column 2, line 24). It would have been obvious to one of 
ordinary skill in the art to form the top seal of Christoff with heat since Christoff already teaches 
heat sealing a fin seal (column 4, line 64) and since heat seals were commonly used for top seals 
as evidenced by Thompson et al [Pat. No. 5,224,779] (Figure 5, 28). 
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7. Claims 1 3- 1 6 and 23-26 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Christoffas applied to claims 1 and 17 above, in view of Thompson et al. 

Christoff teaches the above mentioned concepts. Christoff does not teach pinch grip forces of 1-2 
lb/in for the top seal and 1 .5-2 lb/in for the zipper. Thompson et al teach a food package 
comprising a top seal above a zipper (Figures 2-3, 21-22 and 17-18) and an opening force of 1.5- 
6.0 lb (column 3, line 5). It would have been obvious to one of ordinary skill in the art to 
incorporate the opening force of Thompson et al into the invention of Christoff since both are 
directed to packages with top seals and lower zippers and since Thompson et al teach that this is 
a common range of opening force for packages (column 3, line 4). 

8. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. Tomic [Pat. No. 6,131,248] and Johnson [Pat. No. 6,065,872] teach packages having 
zipper located below top seals. 

Response to Arguments 

9. Applicants arguments with respect to claims 1-26 have been considered but are moot in 
view of the new ground(s) of rejection. 

1 0. Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Drew Becker whose telephone number is (703)-305-0300. The examiner 
can normally be reached on Monday-Thursday from 7:00 am to 5:00 pm. 
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Art Unit: 1761 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Gabrielle Brouillette, can be reached on (703)-308-0756. The fax number for this 
Group is (703)-305-3602. 

. Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the Group receptionist whose telephone number is (703) 308-0661. 



Drew Becker 



October 25, 2000 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re application of 

Marc A. JURGOVAN et al. 

Serial No.: 09/372,646 

Filed: August 12, 1999 

For: FLEXIBLE PACKAGE HAVING A 
RE-CLOSABLE ZIPPER 



Examiner: D.Becker 
Group Art Unit: 1761 

October 1 0. 2000 



AMENDMENT 

Assistant Commissioner for Patents 
Washington, D.C. 20231 

Dear Sir: 

In response to the Office Action of May 1 0, 2000, kindly enter the following amendments 
and remarks and the Declaration Under 37 C.F.R. § 1.131 filed herewith. 

IN THE CLAIMS: 



Kindly amend the claims as follows: 

2. (Amended) The combination of claim 1, wherein said top seal j 

is [a heat/pressure/cjwell seal] formed by applying heat or 

i 

pressure for a prescribed dwell' period , j 
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3. (Amended) The combination of claim 2, wherein said top seal 
is [a heat, pressure and dwell seal] formed by applying heat and 
pressure for a prescribed dwell period . 

17. (Amended) In combination: 

a) a flexible package, including 

front and rear walls, said front and rear walls being 
laminated plastic walls including at least one inner sealable 
layer and at least one outer wall layer, 

a bottom seal formed between lower sides of said front 
and rear walls; 

a top seal formed between upper sides of said front and 
rear walls, said top seal including a seal between said inner 
sealable layers; 

a zipper located within said package proximate said top 
seal, said zipper having a first zipper part having a first 
engagement member extending lengthwise along said zipper part and 
a widened base having at least two points of sealant behind said 
base; 

said zipper also having a second zipper part having a 

i 

second engagement member extending lengthwise along said zipper \ 
part and a widened base having at least two points of sealant 
behind said base; 

-2- 

i 
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said first engagement member being engaged with said 
second engagement member; 

said at least two points of sealant on said first zipper 
part being sealed to said inner layer of one of said front and 
rear walls [film at a first side of said j vertical tube] and said 

at least two points of sealant on said second zipper part being 
sealed to said inner layer of the other of said front and rear 
walls [film at a second side of said vertical tube] ; 

said seal between said inner sealable layers being 
openable by de-lamination and said engagement between said 
engagement members of said zipper being disengaged upon the 
application of a predetermined pinch-grip pulling forc$; and 

b) food product stored within said package >6tween said 
closed zipper and said bottom seal. 

REMARKS 

Reconsideration and allowance in view of the foregoing amendments, the following 
remarks, and the Declaration under 37 C.F.R. § 1.131 filed herewith are respectfully requested. 
Claims 1-26 remain pending in this application. 

Claim 3 is objected to under 37 C.F.R. § 1.75(c). As explained in the specification at page 
1 1, the term "heat/pressure/dwell formed" is defined as "encompassing seals that are made 
between two adjacent walls by applying heat and/or pressure for a given dwell period." Claims 2 

-3- 
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and 3 have been amended to clarify this aspect of the invention. Claim 2 recites that the seal is 
formed by applying heat or pressure for a prescribed dwell period. Claim 3 is amended to recite 
that the top seal is formed by applying heat and pressure for a prescribed dwell period. 

Accordingly, withdrawal of the objection to claim 3 is respectfully requested. 

Claims 1, 5-6, and 8-10 stand rejected under 35 U.S.C. § 102(e) as being anticipated by 
Ramsey et al., U.S. Patent No. 6,030,122. 

Applicants have submitted herewith a Declaration under 37 C.F.R. §1.131 signed by the 
inventors in order to overcome the reference to Ramsey. In particular, attached to the Rule 131 
Declaration are copies of pages from the inventors' notebook that were produced prior to March 6, 
1998, the filing date of Ramsey '122. As explained in more detail in the Declaration, the notes 
attached to the Declaration reflect that the inventors had conceived of the invention as recited in, 
e.g., independent claims 1 and 17 of this application, prior to March 6 3 1998. 

In particular, demonstrating that the inventors had conceived of a pinch-grip openable 

package, the first page of (handwritten) notes attached to the Declaration state: 

CONCEPT: M. DIERL & M. JURGOVAN 
FOR PINCH GRIP, EQUALIZE INTERNAL AND EXTERNAL 
OPENING FORCES TO ALLOW FOR BAG OPENING FROM 
THE BOTTOM (INTERNAL (PRODUCT) SIDE WITHOUT 
STRIPPING OFF ZIPPER ON UNSUPPORTED/HINGED SIDE 

j Rule 131 Declaration, K 4. 

j | Moreover, the sheets attached to the handwritten notes show drawings illustrating various 

I i 
I ; 

j j configuration options (OPTION 1 -OPTION 5) that were conceived and evaluated. The drawings 
show configurations substantially similar to drawings of this application (see, e.g., Figs 3-5 of this 
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application). The first page of the notes makes specific "Reference" to " Standard Film Option 3 on 
attached deck" (See encircled note on left side of page) . Referring, for example, to the drawing 
illustrating OPTION 3, on which reference characters corresponding to the reference characters 
used in this application have been added, the drawing shows the zipper [40] including male 
member [40-1] and female member [40-2], a male projection [43-1], a female socket [43-2], a left 
flange [41-1], a right flange [41-2], central sections [S] behind the socket [43-2] and the projection 
[43-1], and sealant layers [C], 

Also, the five options outlined reflect configurations that support the claims of this 
application. With respect to OPTION 3, the following features of the bag, and their respective 
sizes, are listed progressing from the top of the bag to the bottom:: 

STANDARD MATL (OPTION 3) 

- Y 2 " seal 

- 1/2" zipper flange Male/Female side 

- 1/8" zipper 

- ¥2" zipper flange Male side 
-20" bag (body) 

- 54" bottom seal 

In the parlance of Frito-Lay, employer of the inventors at the time of invention and 
subsidiary of the assignee of this application, the term "Standard Material" meant, at the time of 
development of the subject matter of this application (and still means today), a laminated film 
having outer and inner propylene layers with an intervening polyethylene layer. When a seal is 
formed with such a film, the opposing inner layers of the front and back walls are sealed together, 
and, when the seal is broken, the inner layers delaminate from the outer layers, so that the outer 
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appearance of the bag is substantially intact. This is consistent with the film description provided 

in the present application, at for example, page 1 1, third foil paragraph. 

To demonstrate that the attached notes support independent claim 1, claim 1 is set forth in 

bold below, with the support for each recited element set forth in brackets below the corresponding 

claim element. 

In combination: 

a) a flexible package having 

a elastomeric front wall and an elastomeric rear wall; 

[OPTION 3 was snack food bag formed from "STANDARD MATL" 
(material), which, as described above, is a "flexible packaging having 
[an] elastomeric front wall and an elastomeric rear wall".] 
said front wall and said rear wall being sealed together at a top seal; 
[A "seal" at the top of the bag is a listed feature of OPTION 3.] 
a first zipper part attached to an inside surface of said front wall and having a 
first engagement member facing said rear wall; 

[A "zipper" is a listed feature of OPTION 3 below the seal. The 
figure illustrates that the zipper includes a male (i.e., a first engaging) 
part.] 

a second zipper part attached to an inside surface of said rear wall and having 
a second engagement member facing said front wall; 

[A "zipper" is a listed feature of OPTION 3 below the seal. The 

figure illustrates that the zipper includes a female (i.e., a second 

engaging) part.] j 

said first and second engagement members being engaged together; 

[The figure associated with OPTION 3 illustrates that the first and 

second engaging members are engaged with one another] 
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said top seal being manually pinch-grip openable and said first and second 
engagement members being manually pinch-grip openable under a pinch-grip pulling force 
applied to said front and rear walls below said engagement members; 

[The attached hand written notes, as quoted above, make reference to 

pinch-grip opening from the product side, which would be below the 

engagement members (i.e., below the zipper), ^urthennore, within 

the OPTION 3 description, under the heading "POSITIVES", it is 

stated that the bag of OPTION 3 permits "Pinch grip opening (usual 

for potato chips)". It is also stated that "No perfing" (i.e., no 

perforating) is necessary to permit the pinch-grip opening.] 

said front and rear walls having a sufficient strength to resist tearing and 

deformation under the application of said pinch-grip pulling force during pinch-grip 

opening; and 

[This is a reference to the relative sealing strength of the zipper as 
compared to the strength of the bag wall material to which the zipper 
components are secured. If the strength of the zipper is greater than 
the strength of the bag wall material, upon attempting to open the bag 
by a pinch-grip method, one or the other of the zipper components 
will tear away from its respective bag wall, rather than the two zipper 
components disengaging from one another. If one or the other zipper 
component tears away from its respective wall, the zipper can no 
longer be used to re-seal the bag. Thus, it was recognized that the 
bag wall material must have a strength greater than the holding 
strength of the interengaged zipper components, so that it could 
withstand pinch grip opening. This is reflected in the statement 
quoted above.] 

b) a food product stored inside said package below said first and second engagement 
members. 
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[The food product is stored in the "bag (body)" below the "zipper", 
i.e., there is no intervening seal between the zipper and the storage 
portion of the bag.] 

To demonstrate that the attached notes support independent claim 17, independent claim 17, 
as amended above, is set forth in bold below, with the support for each recited element set forth in 
brackets below the corresponding claim element. 

In combination: 

a) a flexible package, including 

front and rear walls, said front and rear walls being laminated plastic walls 
including at least one inner sealable layer and at least one outer wall layer, 

[A snack food bag, such as the one that had conceived, inherently 
includes front and rear walls, as reflected in the separate male and 
female portions of the zipper to be attached to different respective 
walls of the bag. As explained above, the "standard material" of 
which, e.g., the bag of OPTION 3 was to be made, was (and still is) a 
laminated plastic film having at least one inner sealable layer and at 
least one outer wall layer.] 

a bottom seal formed between lower sides of said front and rear walls; 
[The list of features of the bag of OPTION 3, as quoted above, 
includes a "bottom seal" below the "bag (body)" portion.] 

a top seal formed between upper sides of said front and rear walls, said top seal 
including a seal between said inner sealable layers; 

[The list of features of the bag of OPTION 3, as quoted above, 
includes a "seal" as the first (i.e., topmost) feature on the list. As 
explained above, a seal using the "standard material" of which, e.g., 
the bag of OPTION 3 was to be made, would constitute a seal 
between the respective inner layers of the front and rear walls.] 



-8- 



Marc A. JURGOVAN et al. 



Serial No. 09/372,646 



a zipper located within said package proximate said top seal, said zipper 
having a first zipper part having a first engagement member extending lengthwise along said 
zipper part and a widened base having at least two points of sealant behind said base; 
[A "zipper" is a listed feature of OPTION 3 below the seal. The 
figure associated with OPTION 3 illustrates that the zipper includes a 
male (i.e., a first engaging) part and that the male part has a widened 
base with three points of sealant: a central sealant section S and two 
sealant sections C] 

said zipper also having a second zipper part having a second engagement 
member extending lengthwise along said zipper part and a widened base having at least two 
points of sealant behind said base; 

[A "zipper" is a listed feature of OPTION 3 below the seal. The 
figure associated with OPTION 3 illustrates that the zipper includes a 
female (i.e., a second engaging) part and that the female part has a 
widened base with two points of sealant: a central sealant section S 
and one sealant section C] 

said first engagement member being engaged with said second engagement 
member; 

[The figure associated with OPTION 3 illustrates that the first and 
second engagement members are engaged with one another] 
said at least two points of sealant on said first zipper part being sealed to said 
inner layer of one of said front and rear walls and said at least two points of sealant on said 
second zipper part being sealed to the inner layer of the other of said front and rear walls; 
[As shown in the figure associated with OPTION 3, one of the zipper 
components is attached to one of the walls of the package, and the 
other component is attached to the other wall.] 
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said seal between said inner sealable layers being openable by de-lamination 
and said engagement between said engagement members of said zipper being disengaged 
upon the application of a predetermined pinch-grip pulling force; and 

[As explained above, a seal between the inner layers of a standard 
material is broken by delamination of the inner seals. Furthermore, 
within the OPTION 3 description, under the heading "POSITIVES", 
it is stated that the bag of OPTION 3 permits "Pinch grip opening 
(usual for potato chips)". It is also stated that "No perfing" (i.e., no 
perforating) is necessary to permit the pinch-grip opening.] 
b) food product stored within said package between said closed zipper and said 
bottom seal. 

[The food product is stored in the "bag (body)" below the "zipper" 
(i.e., there is no intervening seal between the zipper and the storage 
portion of the bag) and above the "bottom seal".] 
Moreover, from the period prior to March 6, 1998 until May 15, 1998, the application date 

of the parent application (09/079,382, now U.S. Patent No. 5,972,396) from which this divisional 

application claims priority, the inventors worked diligently with in-house and outside patent 

counsel in order to prepare and file a patent application directed to the subject matter set forth in 

the notebook pages attached to the Declaration. (See Declaration Tf^l 1-18) 

Thus, the Declaration filed herewith establishes that Ramsey '122 is not a proper reference 
under 35 U.S.C § 102(e) because it was not "filed in the United States before the invention" of the j 
subject matter of this application. 

Accordingly, applicants respectfully request withdrawal of the rejection of claims 1, 5-6, 
and 8-10 under § 102(e) based upon Ramsey * 122. 

I 
I 
I 

I 
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With respect to the rejection of claims 2-4, 7, 13-21, and 23-26 under 35 U.S.C. § 103(a) 
over Ramsey ' 122 in view of Thompson et al., U.S. Patent No. 5,224,779, the applicants 
respectfully submit that with the removal of Ramsey '122 as a prior art reference against this 
application, the subject matter of the rejected claims is not anticipated nor rendered obvious by the 
teachings of Thompson '779. 

Claims 2-4, 7, and 13-16 depend from independent claim 1 and are believed to be allowable 
as being dependent upon an allowable base claim, there being nothing in the disclosure of 
Thompson '779 to render claim 1 obvious. For example, Thompson '779 does not suggest or 
disclose a package having a top seal that is manually pinch grip openable or first and second 
engagement members that are manually pinch grip openable under a pinch grip pulling force 
applied to the front and rear walls of the package below the engagement members, and front and 
rear walls having sufficient strength to resist tearing and deformation under the application of the 
pinch grip pulling force during pinch grip opening. 

In fact, the Thompson reference actually indicates: H [T]he package has a hermetic, inner 
seal which is an easy open or peel seal [16]. The peel seal is . . . opened with digital pull-apart 
forces which may be a continuation of the forces used to open the reclosable seal." Col. 2, lines 8- 
12. In Thompson '779, the peel seal is the "inner" seal - inside the zipper portion. See col. 3, 
lines 20-30, Figures 1-4. Thus, Thompson '779 expressly describes opening the package from the 
outside (i.e., the consumer side) inward to the product side. This is exactly opposite to the pinch 
grip opening described in this application and recited in the claims. 
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Accordingly, it is respectfully submitted that independent claim 1 and claims 2-4, 7, and 13 
16 depending therefrom are allowable. 

With the removal of Ramsey as a prior art reference against this application, it is 
respectfully submitted that independent claim 17 and dependent claims 18-21 and 23-26 are 
allowable over the teachings of Thompson '779. For example, as explained above, Thompson 
'779 does not disclose a package having a seal between inner sealable layers that is openable by 
delamination and wherein engagement between the engagement members of the zipper is 
disengaged upon the application of a predetermined pinch grip pulling force. Accordingly, it is 
respectfully submitted that independent claim 17 and claims 18-21 and 23-26 depending therefrom 
are allowable. 

Thus, applicants respectfully request withdrawal of the rejections of claim 2-4, 7, 13-21, 
and 23-26 under § 103 under Ramsey in view of Thompson. 

With respect to the rejection of claims 11-12 under 35 U.S.C. § 103(a) as being 
unpatentable over Ramsey in view of Cadwallader (5,542,766), it is respectfully submitted that 
with the removal of Ramsey ' 122 as a reference, dependent claims 11-12, depending from 
independent claim 1, are not rendered obvious by the teachings of Cadwallader '766. Cadwallader 
766 is cited merely for its disclosure of a container of snack food chips, such as potato 
based chips. It has no disclosure of, for example, first and second zipper parts attached to 
inside surface of the front and rear walls of a package, a top seal of a package that is manually 
pinch grip openable, or first and second engagement members that are manually pinch grip 
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openable. Accordingly, it is respectfully submittedthat dependent claims 1 1 and 12 are allowable, 
and withdrawal of the rejection of claims 1 1-12 is respectfully requested. 

Finally, with respect to the rejection of claim 22 under § 103(a) over Ramsey and 
Thompson and further in view of Cadwallader, it is respectfully submitted that with the removal of 
Ramsey as a prior art reference against this application, claim 22, which depends from independent 
claim 17, is not rendered obvious by the teachings of Thompson '779 and Cadwallader '766 alone. 
As explained above, there is no teaching in either Thompson '779 or Cadwallader '766 of all of 
the features of the combination recited in claim 17, such as, for example, the seal between the 
inner sealable layers being openable by delamination and engagement between the engagement 
members of the zipper being disengaged upon the application of a predetermined pinch grip 
pulling force. Accordingly, it is respectfully submitted that dependent claim 22 is allowable, and 
withdrawal of the rejection of claim 22 is respectfully requested. 

All objections and rejections having been addressed, it is respectfully submitted that the 
present application is now in a condition for allowance and a notice to that effect is earnestly 
requested. 



Respectfully submitted, 




Richard Wydpen / 
Attorney for Applicant 
Registration No. 39,881 

ROTHWELL, FIGG, ERNST & MANBECK, p.c. 
Suite 701-E, 555 13th Street, N.W. 
Washington, D.C. 20004 
Telephone: (202) 783-6040 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re application of 

Marc A. JURGOVAN et al. 

Serial No.: 09/372,646 

Filed: August 12, 1998 

For: FLEXIBLE PACKAGE HAVING A 
RE-CLOSABLE ZIPPER 



Examiner: D.Becker 
Group Art Unit: 1761 



DECLARATION UNDER 37 C.F.R. § 1.131 

We, Marc A. Jurgovan and Martin B. Dierl, the inventors in the above-captioned patent 
application, hereby respectfully submit this declaration to overcome the primary reference cited by 
the Examiner in the Office Action of May 10, 2000, namely, U.S. Patent No. 6,030,122 to Ramsey 
et al., having a filing date of March 6, 1998. To that end, we hereby declare as follows: 

1 . A laboratory notebook was kept by us in connection with the development of the 
subject matter of this application. 

2. During the period of time the subject matter of this application was being developed, 
we were employed by Frito-Lay, Incorporated of Piano, Texas, a subsidiary of Recot, Incorporated, 
the assignee of this application and the parent application, 09/079,382 (now U.S. Patent No. 
5,972,396). 



3. Copies of certain pages of that notebook, which were prepared prior to March 6, 
1998, the filing date of the Ramsey et al. '122 patent, and which were contemporaneously signed 
by each of us, are attached to this declaration at Exhibit A. 

4. These pages demonstrate that we had conceived the subject matter of the claims of 

this application prior to March 6, 1998. In particular, the attached handwritten notes reflect that 

we had conceived a snack food bag having a reclosable zipper and which was pinch-grip openable. 

The notes state: 

CONCEPT: M. DBERL & M. JURGOVAN 
FOR PINCH GRIP, EQUALIZE INTERNAL AND EXTERNAL 
OPENING FORCES TO ALLOW FOR BAG OPENING FROM 
THE BOTTOM (INTERNAL (PRODUCT) SIDE WITHOUT 
STRIPPING OFF ZIPPER ON UNSUPPORTED/HINGED SIDE 

5. Moreover, the sheets attached to the handwritten notes show drawings illustrating 
various configuration options (OPTION 1-OPTION 5) that were conceived and evaluated. The 
drawings show configurations substantially similar to drawings of this application (see, e.g., Figs 
3-5 of this application). The attached hand-written notes make specific "Reference" to " Standard 
Film Option 3 on attached deck" (See encircled note on left side of page) . Referring, for example, 
to the drawing illustrating OPTION 3, on which reference characters corresponding to the 
reference characters used in this application have been added, the drawing shows the zipper [40] 
including male member [40-1] and female member [40-2], a male projection [43-1], a female 
socket [43-2], a left flange [41-1], a right flange [41-2], central sections [S] behind the socket [43- 

i 

2] and the projection [43-1], and sealant layers [C]. j 
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6. Also, the five options outlined reflect configurations that support the claims of this 
application. With respect to OPTION 3, the following features of the bag, and their respective 
sizes, are listed progressing from the top of the bagto the bottom:: 

STANDARD MATL (OPTION 3) 

- Y 2 " seal 

- 14" zipper flange Male/Female side 
- 1/8" zipper 

- 54" zipper flange Male side 

- 20" bag (body) 

- 54" bottom seal 

7. In the parlance of Frito-Lay, the term "Standard Material" meant, at the time of 
development of the subject matter of this application (and still means today), a laminated film 
having outer and inner propylene layers with an intervening polyethylene layer. When a seal is 
formed with such a film, the opposing inner layers of the front and back walls are sealed together, 
and, when the seal is broken, the inner layers delaminate from the outer layers, so that the outer 
appearance of the bag is substantially intact. This is consistent with the film description provided 
in the present application, at for example, page 11, third full paragraph. 

8. Independent claim 1 is set forth in bold below, with the support for each recited 
element set forth in brackets below the corresponding claim element. 

Claim 1 : 

In combination: 

a) a flexible package having 

a elastomeric front wall and an elastomeric rear wall; 

[OPTION 3 was snack food bag formed from "STANDARD MATL" 
(material), which, as described in 1 7 above, is a "flexible packaging 
having [an] elastomeric front wall and an elastomeric rear wall".] 
said front wall and said rear wall being sealed together at a top seal; 
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[A "seal" at the top of the bag is a listed feature of OPTION 3. (see 
<|6 above)] 

a first zipper part attached to an inside surface of said front wall and having a 
first engagement member facing said rear wall; 

[A "zipper" is a listed feature of OPTION 3 below the seal, (see J6 
above). The figure illustrates that the zipper includes a male (i.e., a 
first engaging) part.] 

a second zipper part attached to an inside surface of said rear wall and having 
a second engagement member facing said front wall; 

[A "zipper" is a listed feature of OPTION 3 below the seal, (see ^6 
above). The figure illustrates that the zipper includes a female (i.e., a 
second engaging) part.] 

said first and second engagement members being engaged together; 

[The figure associated with OPTION 3 illustrates that the first and 
second engaging members are engaged with one another] 
said top seal being manually pinch-grip openable and said first and second 
engagement members being manually pinch-grip openable under a pinch-grip pulling force 
applied to said front and rear walls below said engagement members; 

[The attached hand written notes, as quoted in K 4 above, make 
reference to pinch-grip opening from the product side, which would 
be below the engagement members (i.e., below the zipper). 
Furthermore, within the OPTION 3 description, under the heading 
"POSITIVES", it is stated that the bag of OPTION 3 permits "Pinch 
grip opening (usual for potato chips)". It is also stated that "No 
perfing" (i.e., no perforating) is necessary to permit the pinch-grip 
opening.] 

said front and rear walls having a sufficient strength to resist tearing and 
deformation under the application of said pinch-grip pulling force during pinch-grip 
opening; and 
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[This is a reference to the relative sealing strength of the zipper as 
compared to the strength of the bag wall material to which the zipper 
components are secured. If the strength of the zipper is greater than 
the strength of the bag wall material, upon attempting to open the bag 
by a pinch-grip method, one or the other of the zipper components 
will tear away from its respective bag wall, rather than the two zipper 
components disengaging from one another. If one or the other zipper 
component tears away from its respective wall, the zipper can no 
longer be used to re-seal the bag. Thus, we recognized that the bag 
wall material must have a strength greater than the holding strength 
of the interengaged zipper components, so that it could withstand 
pinch grip opening. This is reflected in the statement quoted above 
in paragraph 4] 

b) a food product stored inside said package below said first and second engagement 
members. 

[The food product is stored in the "bag (body)' 1 below the "zipper", 
i.e., there is no intervening seal between the zipper and the storage 
portion of the bag.] 

9. Independent claim 17, as amended in the Amendment filed herewith, is set forth in 
bold below, with the support for each recited element set forth in brackets below the corresponding 
claim element. 

In combination: 

a) a flexible package, including 

front and rear walls, said front and rear walls being laminated plastic walls 
including at least one inner scalable layer and at least one outer wall layer, 

[A snack food bag, such as the one we had conceived, inherently 

includes front and rear walls, as reflected in the separate male and j 

female portions of the zipper to be attached to different respective 

walls of the bag. As explained above in paragraph 7, the "standard 
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material" of which, e.g., the bag of OPTION 3 was to be made, was 
(and still is) a laminated plastic film having at least one inner sealable 
layer and at least one outer wall layer.] 

a bottom seal formed between lower sides of said front and rear walls; 

[The list of features of the bag of OPTION 3, as quoted above in 
paragraph 6, includes a "bottom seal" below the "bag (body)" 
portion.] 

a top seal formed between upper sides of said front and rear walls, said top seal 
including a seal between said inner sealable layers; 

[The list of features of the bag of OPTION 3, as quoted above in 
paragraph 6, includes a "seal" as the first (i.e., topmost) feature on the 
list. As explained above in paragraph 7, a seal using the "standard 
material" of which, e.g., the bag of OPTION 3 was to be made, 
would constitute a seal between the respective inner layers of the 
front and rear walls.] 

a zipper located within said package proximate said top seal, said zipper 
having a first zipper part having a first engagement member extending lengthwise along said 
zipper part and a widened base having at least two points of sealant behind said base; 
[A "zipper" is a listed feature of OPTION 3 below the seal, (see 
above). The figure associated with OPTION 3 illustrates that the 
zipper includes a male (i.e., a first engaging) part and that the male 
part has a widened base with three points of sealant: a central sealant 
section S and two sealant sections C] 

said zipper also having a second zipper part having a second engagement 
member extending lengthwise along said zipper part and a widened base having at least two 
points of sealant behind said base; 

[A "zipper" is a listed feature of OPTION 3 below the seal, (see ^6 
above). The figure associated with OPTION 3 illustrates that the 
zipper includes a female (i.e., a second engaging) part and that the 
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female part has a widened base with two points of sealant: a central 
sealant section S and one sealant section C] 

said first engagement member being engaged with said second engagement 

member; 

[The figure associated with OPTION 3 illustrates that the first and 
second engagement members are engaged with one another] 
said at least two points of sealant on said first zipper part being sealed to said 
inner layer of one of said front and rear walls and said at least two points of sealant on said 
second zipper part being sealed to the inner layer of the other of said front and rear walls; 
[As shown in the figure associated with OPTION 3, one of the zipper 
components is attached to one of the walls of the package, and the 
other component is attached to the other walh] 

said seal between said inner sealable layers being open able by de-lamination 
and said engagement between said engagement members of said zipper being disengaged 
upon the application of a predetermined pinch-grip pulling force; and 

[As explained above in paragraph 7, a seal between the inner layers 
of a standard material is broken by delamination of the inner seals. 
Furthermore, within the OPTION 3 description, under the heading 
"POSITIVES", it is stated that the bag of OPTION 3 permits "Pinch 
grip opening (usual for potato chips)". It is also stated that "No 
perfing" (i.e., no perforating) is necessary to permit the pinch-grip 
opening.] 

b) food product stored within said package between said closed zipper and said 
bottom seal. 

[The food product is stored in the "bag (body)" below the "zipper" 
(i.e., there is no intervening seal between the zipper and the storage 
portion of the bag) and above the "bottom seal".] 
10. This current application is a continuation application from the parent application 
09/079,382 (now U.S. Patent No. 5,972,396), having a filing date of May 15, 1998. 
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1 1 . During the period from prior to March 6, 1 998 until May 15,1 998, we diligently 
worked with our in-house and outside patent counsel to prepare and file the patent application. 

12. Preparation of the patent application began before March 6, 1998. 

13. In April and May of 1 998, several telephone conferences were held with our outside 
patent counsel to discuss the invention and the patent application which was being prepared. 

1 4. Marc Jurgovan had a telephone conference with outside patent counsel regarding the 
application on or about March 23, 1998. 

1 5. On or about April 23, 1998, Marc Jurgovan communicated to outside patent counsel 
our comments regarding the application. 

1 6. On or about May 14, 1998, Marc Jurgovan communicated with outside patent 
counsel regarding final revisions to the application. 

1 7. A final draft of the application, along with an Assignment and Inventors' 
Declaration, was forwarded to us by outside patent counsel on May 14, 1998. 

1 8. We reviewed the application and reviewed and signed the accompanying documents 
and returned them to patent counsel in Washington, D.C. for filing in the US. Patent and 
Trademark Office May 15, 1998. 

DECLARATION UNDER 37 C.F.R. § 1 .68 

All statements made herein of our own knowledge are true and all statements made on 
information and belief are believed to be true. We understand that willful false statements and the 
like are punishable by fine or imprisonment, or both (18 U.S.C 1001) and may jeopardize the 
validity of this application or any patent issuing thereon. 



Marc A. Jurgovan Date 



Martin B. Dierl Date 
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► PREMIUM MATERIAL (OPTION 1) 

-1/4- seal ' 
-1/16" peff 
-1/2" unsealed 
-1/4" sealed 

- 1/2" zipper flange Male/Female side 
-1/8" zipper 

-1/2° zipper flange Male side 
-20" bag (body) 
-1/2" bottom seal 



PROJECT^ 



► POSITIVES 

-Traditional recusable penVpeel system 
-Meets current test market schedule 




► NEGATIVES 

- Must reeducate the consumer to open the baa 
the 1st time 

- Needs perf (T amper Evidence) 

- Doubles film cost 

- Increases length of bag the most 
-No clear mat! solution 




•PREMIUM MATERIAL (OPTION 2) 

-1/4" seal 
-1/1 6" perf 
-1/2 N unsealed 
-1/4* sealed 

-1/2- zipper flange Male/Female side 
-1/8* zipper 

- 1/2" zipper flange Mate side 
-20* bag (body) 
-1/2" bottom seal 



►POSITIVES 



-Traditional recusable perf/peel system 
-Ptnch grip opening (usual for potato chips) 
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► NEGATIVES 

-Zipper may come apart when travefing over 
the former (tes 

-Pinch grip opening may ouli off female side 

(Test week of 
-Needs perf (Tamper Evidence) 
-Doubles film cost 

- Increases length of bag the most 

- No clear mat! solution 



► STANDARD MATL (OPTION 3) 

-1/2" seal 

- 1/2" 2lpper flange Male/Female side 
-1/8" zipper 

-1/2" zipper flange Male side 
-20" bag (body) 
-1/2" bottom seal 




► POSITIVES ►NEGATIVES 

- Uses standard material 

- Pinch grip opening (usual for potato chips) 
-Clear material is available 
-Uses 3/4 inch less material then options 1& 2 

- No perfing. 
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-Zipper may come aoart when traveling over the 
former (test 

-Pinch grip opening may pull off female side 
(test 



STANDARD MATL (OPTION 4) 
Graphics Inverted 

-1/2" top seal 

- 1/2" zipper flange Male/Female side 

-1/8" zipper 

- 1/2" zipper flange Male side 

-20" bag (body) 

-1/2* bottom sea! 




► POSITIVES 

- Uses standard material 

- Pinch grip opening (usual for potato chips) 

- Clear material is available 

-Uses 3/4 inch less material than options 1& 2 

- No perfing 



► NEGATIVES 

-Can we educate the consumer to reuse the 
bag by pinch grip opening 





DATE 
DATE 



SIGNED 



I OATC 




DATE 



SUBJECT' 



PhUJECT NO. 



STANDARD MATL (OPTION 5) 
Graphics Inverted 

-1/2" top seal 

- 1/2" zipper flange Male/Female side 

-1/8" zipper 

-1/2" zipper flange Male side 

-20" bag(body) 

-1/2" bottom seal 




POSITIVES 

-Uses standard material 

-Pinch grip opening (usual for potato chips) 

- Clear Material is available 

- Uses 3/4 inch less material 

- No perRng 



► NEGATIVES 

-Zipper may come apart when traveling over the 
former (tes. 

-Pinch grip opening may puil off female side of zipper 
on reuse (te 
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Office Action Summary 



Application No. 
09/372.646 



Applicants) 



Jurgovan et a! 



Examiner 



Drew Becker 



Group Art Unit 
1761 




W Responsive to communication(s) filed on DecJ5 £ j999 

□ This action is FINAL. omS ecution as to the merits is closed 

□ Since m application is in ^»"Z^&^7&<Z^ 

U in accordance with the practice under fir parte Ouayle, 935 C ^ ^ ^ 

A shortened statutory period for response to this .action period for response will cause the 

is longer, from the mailing date of t ,s , ,o . ^^J^ may be obta ined under the proves of 
application to become abandoned. (35 u.b.u. s ooi. 

37 CFR 1.136(a). 



Disposition of Claims 

K) Claim(s) 1-26 



Of the above, claim(s) 
□ Claim(s) 



(S Claim(s) 1-26 

□ Claim (s) 

□ Claims 



is/are pending in the application, 
is/are withdrawn from consideration. 

is/are allowed. 

is/are rejected. 

is/are objected to. 



are subject to restriction or election requirement. 
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is/are objected to by the Examiner. 
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□ The proposed drawing correction, filed on 

□ The specification is objected to by the Examiner. 

□ The oath or declaration is objected to by the Examiner. 
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IS Notice of Draftsperson's Patent Drawing Review, PTO-948 

□ Notice of Informal Patent Application, PTO-152 
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DETAILED ACTION 
Claim Objections 

1 . Claim 3 is objected to under 37 CFR 1 .75(c), as being of improper dependent form for 
failing to further limit the subject matter of a previous claim. Applicant is required to cancel the 
claim(s), or amend the claim(s) to place the claim(s) in proper dependent form, or rewrite the 
claim(s) in independent form. It is not clear how a "heat/pressure/dwell seal" differs from a 
"heat, pressure, and dwell seal". 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless — 

(e) the invention was described in a patent granted on an application for patent by another filed in the United 
States before the invention thereof by the applicant for patent, or on an international application by another who 
has fulfilled the requirements of paragraphs (1), (2), and (4) of section 371© of this title before the invention 
thereof by the applicant for patent. 

3. Claims 1 3 5-6, and 8-10 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Ramsey et al [Pat. No. 6,030,122]. 

Ramsey et al teach a food package comprising front and rear walls made of polymeric material 
(column 3, lines 18-28), a top seal (Figure 3, 1 16), a zipper located beneath the top seal 
(Figure 3, 120), a male protrusion (Figure 3, 128), a female socket (Figure 3, 140), opening the 
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package by gripping it below the zipper and pulling the zipper and top seal apart (column 6, 
lines 45-59), and a snack food in the package (column 1, line 55). 

Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

5. Claims 2-4, 7, 13-21, and 23-26 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Ramsey et al as applied to claims 1, 5-6, and 8-10 above, in view of Thompson 
etal [Pat No. 5,224,779]. 

Ramsey et al teach a food package comprising front and rear walls made of polymeric material 
(column 3, lines 1 8-28), a top seal (Figure 3, 1 16), a zipper located beneath the top seal 
(Figure 3, 120), a male protrusion (Figure 3, 128), a female socket (Figure 3, 140). opening the 
package by gripping it below the zipper and pulling the zipper and top seal apart (column 6, 
lines 45-59), and a snack food in the package (column 1, line 55). Ramsey et al do not mention 
the type of seal used at the top, the force required to open the package, or the use of a laminate as 
the polymeric material Thompson et al teach a food package comprising a top seal above a 
zipper (Figures 2-3. 21-22 and 17-18), an opening force of 1 .5-6.0 lb (column 3, line 5), heat 
seals (column 3, line 15), adhesive seals (column 3, line 52), peel seals (column 3, line 63), and 
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the use of a heat-sealable laminate (column 2, line 64). It would have been obvious to one of 
ordinary skill in the art to incorporate the opening force of Thompson et al into the invention of 
Ramsey et al since Thompson et al teach that this is a common range of opening force for 
packages as evidenced by their acceptance by Hustad and Griesbach (column 3, line 4). It would 
have been obvious to one of ordinary skill in the art to incorporate the laminate and seals of 
Thompson et al into the invention of Ramsey et al since Thompson et al teach the oxygen and 
moisture barriers which can be achieved (column 2, line 65) and since Ramsey et al is also 
directed to the packaging of foodstuffs. 

6. Claims 11-12 are rejected under 35 U.S.C. 103(a) as being unpatentable over Ramsey et 
al as applied to claims 1, 5-6, and 8-10 above, in view of Cadwallader [Pat. No. 5,542,7661. 
Ramsey et al teach the above mentioned concepts. Ramsey et al do not recite the use of potato 
chips as the snack food. Cadwallader teach a food package comprising a zipper which holds 
potato chips (Figure 13, 27). It would have been obvious to one of ordinary skill in the art to 
incorporate the potato chips of Cadwallader into the invention of Ramsey et al since Ramsey et al 
teach the use of snack foods (column 1, line 55) and potato chips are a type of snack food which 
can be packaged in a bag as shown by Cadwallader (Figure 13). 

7. Claim 22 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ramsey et aland 
Thompson et a] as applied to claims 2-4, 7, 13-21, and 23-26 above, and further in view of 
Cadwallader. 
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Ramsey et al, Thompson et al, and Cadwallader teach the above mentioned concepts and are 
combined for the above mentioned reasons, in addition all the references are directed to food 
packages sealed by zippers. 

8. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. Forman [Pat. No. 5,944,425] teach a food package having a zipper and top seal 
(Figure 1 7). 

9. Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Drew Becker whose telephone number is (703)-305-0300. The examiner 
can normally be reached on Monday-Thursday from 7:00 am to 4:00 pm and every other Friday 
from 7:00 am to 3:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Gabrielle Brouillette, can be reached on (703)-308-0756. The fax number for this 
Group is (703)-305-3602. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the Group receptionist whose telephone number is (703) 308-0651. 



May 2, 2000 



Drew Becker 
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FLEXIBLE PACKAGE HAVING A RE-CLOSABLE ZIPPER 
BACKGROUND OF THE INVENTION 

1. Field of the Invention 

The present invention relates to flexible packages having 
means for selectively re-closing the packages after their initial 
opening. Most particularly, the present invention provides a 
unique re-closable flexible package that is highly consumer- 
friendly especially with snack foods such as potato chips, 
corn chips and the like. 

2 . Description of the Related Art 

The present invention is an improvement over existing 
flexible packages, including those currently used by the present 
assignee for containing snack foods such as Lays® potato chips, 
Tostitos® tortilla chips and £he like. Packages for such 
products usually have top and bottom end seals that are formed by 
heat sealing and are opened by "pinch gripping" (see FIG. 1) the 
sides of the package and pulling outward to break the end seal 
for access therein. These common packages, however, do not 
contain means to re-close the package after the initial opening 
of the : end seals. Because the heat seal has been destroyed, the 
most common way of re-closing the package is to fold-over the 
open end and apply a clip to secure the folded portion. 

Flexible packages having re-closable zippers are known in 
certain applications. A variety of food products can be 
purchased in pre-sealed flexible packages having re-closable 
zippers for re-closing the food product after the initial 
opening . 

Although a number of packages with re-closable zippers are 
known, the existing packages have a number of drawbacks. For 
example, these prior packages typically must be initially opened 
using two distinct steps. First, a heat seal must be broken by 
cutting the package with scissors or by removing a tear-away, 
perforated strip. The re-closable zipper closure is then opened 



in a distinct second step. This substantially reduces the 
consumer appeal of the packages and makes the packages 
undesirable for a variety of products, such as for snack food 
chips and the like. 

A preferred process of packaging snack food products,, such 
as potato chips, tortilla chips and the like, inside plastic 
flexible packages is known in the art as a "vertical 
form/fill/seal process. " In th^s process f as seen in FIG. 9, a 
length cf plastic film F is formed into a vertical tube T around 
a product delivery cylinder C, the food product is delivered into 
the vertical tube through the cylinder, the vertical tube is 
vertically sealed ^along its length to form a back seal 50 and is 
transversely sealed to form top and bottom seals delineating 
individual packages, and .the Individual packages are cut from the 
vertical tube. 

Providing a zipper closure to a package in a vertical 
form/fill/seal apparatus presents a number of difficulties. 
Typically, in non-vertical form/fill/seal apparatuses, a zipper 
is attached to an elongated moving plastic film lengthwise to the 
direction of travel of the film. To attach a zipper to a package 
in a vertical form/fill/seal apparatus, however, the zipper must 
be attached to the film transverse to the travel direction of the 
film, in order to create a package with a zipper sealed near the 
top end of the package. 

U.S. Patent No. 4,909,017 (assigned to Minigrip, Inc.), the 
entire disclosure of which is incorporated herein by reference, 
shows a vertical form fill process which fills product into a 
reclosable package having a zipper or fastener portion 34 and a 
pilf er-evident seal 35 above the fastener. In summary, a film is 
fed over shaping shoulders 21 and around a vertical forming and 
filling tube 24. Welding bars 22 and 23 seal edges of the film 
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together to form a tube with a vertical seam. Welding bars 27 
and 28 form a lower seal 29, and product is dropped into the 
vertical tube 24. The fastener strips slide over the tube 24 
with only one part fixed to one side of the film tube. The 
fastener strips are later sealed to both sides of the film by the 
bars 27 and 28. 

As noted on col. 4, lines 29-31, "[the] seam [35] is a 
pilf er-evident closure for the package and the seam can be 
removed cut off [sic] the tip of the package before the package 
is to be used." Thus, the packages require a distinct two-step" 
opening process. 

U.S. Patent No. 4,617,683, (assigned to Minigrip, Inc.), 
shows another vertical form fill process which fills product into 
a reclosable package having a top seal 42 and a reclosable zipper 
or fastener 27 inside of the package. As noted on col. 6, lines 
30, et seq., 

[i]n the finished fully sealed package [,] the 
profiles 52 may remain separated as shown in 
FIG. 2 until the top end or mouth of the 
package has been opened as shown in FIG. 3 
for access to contents in the package, and 
then the package can be closed by 
interengagement of the fastener profiles as 
shown in FIG. 3. Opening of the package may 
be effected either by pulling the seal at the 
top end of the package open, or by severing 
the too end of the package along a line 58 
between the seal 42 and the reclosable 
fastener 27 .... 

(emphasis added). Among other disadvantages of the '683 patent, 
when the top end of the package must be severed to be opened, as 
noted above, this greatly inhibits consumer-friendliness of the 
packages. Another disadvantage of the '683 patent is that the 
initial separation of the profiles 52 (see FIG. 2) creates 



difficulties in the proper placement and alignment of the 
fastener halves on the film (e.g., in attaching fastener halves 
they must align at appropriate positions with respect to one 
another to ensure engagement) . Connecting the fastener halves 
after the formation of the packages can thus lead to substantial 
alignment problems. It is notable that the '683 patent thus 
includes a plurality of parallel fastener profiles, (see col. 6, 
lines 25-29: "By having a plurality of the parallel fastener 
profiles 52, interengagement of the profiles of the folded 
section is facilitated since critical lateral alignment is not 
necessary.") Another disadvantage of the '683 patent is that 
during manufacture, the fastener halves must be conveyed 
individually along with the film (e.g., must each be attached 
thereto); however, if the fastener halves are interlocked, one 
half can be attached and the other half can be carried thereon. 
Another disadvantage is that the fastener is exposed to the 
product during transport such that product can become lodged in 
the fastener and interfere with the operation thereof (e.g., if 
the package is inverted or for some reason held topside down 
during shipping, crumbs, etc., can accumulate within the valleys 
of the fastener portions) . 

Other known methods, apparatuses and packages illustrative 
of the background art of the present invention are seen for 
example in U.S. Patent Nos.: 5,558,613 (assigned to Minigrip, 
Inc.); 5,557,907 and 5,592,802 (assigned to Illinois Tool Works, 
Inc.); 4,925,316 (assigned to Minigrip, Inc.); 4,709,398 
(assignee to Minigrip, Inc.); 4,691, 372 (assigned to Minigrip, 
Inc.); 5,330,269 (assigned to Toyo Aluminum Kabushiki Kaisha) ; 
5,067,822 (assigned to Reynolds Consumer Products, Inc.); 
4,782,951 (assigned to Oscar Mayer Foods Corp.); and 4,976,811 
(assianed to Com-Pac International, Inc. 



SUMMARY OF THE INVENTION 

According to one aspect of the invention, a flexible package 
is produced which can be opened in a manner like common Frito- 
Lay, Inc., snack food packages, wherein the packages are "pinch- 
gripped" at opposite sides and pulled apart to open (see FIG. 1). 
Thus, the packages, both initially and throughout use, are opened 

in one simple step. 

According to another . aspect of the invention, a package is 
produced having both 1) a heat and/or pressure formed (preferably 
de-laminating) top seal and 2) a re-closable zipper, wherein b_o£h 
the top seal and the zipper are opened when a user opens a 
package with a simple "pinch-grip" opening method. 

According to another aspect of the invention, 1) a vertical 
form fill process is used to quickly and efficiently package food 
product, 2) a re-closable zipper is attached to the package 
during the vertical form fill process, and 3) a user- friendly 
pinch-grip open package is produced. The method and apparatus 
can, thus, be easily adapted to large scale packaging operations. 

According to one aspect of the invention, a flexible package 
is provided having a elastomeric front wall and an elastomeric 
rear wall;, the front wall and the rear wall being sealed together 
at a top seal; a first zipper part attached to an inside surface 
of the front wall and having a first engagement member facing the 
rear wall; a second zipper part attached to an inside surface of 
the rear wall and having a second engagement member facing the 
front wall; the first and second engagement members being engaged 
together; the top seal being manually pinch-crip openable and the 
first and second engagement members being manually pinch-grip 
openable under a pinch-grip pulling force applied to the front 
and rear walls below the engagement members; the front and rear 
walls having a sufficient strength to resist tearing and 



deformation under the application of the pinch-grip pulling force 
during pinch-grip opening; and b) a food product stored inside 
the package below the first and second engagement members. 

The terminology front and rear walls refers to opposing 
front and rear sides and encompasses separate wall members that 
are attached together (e.g., by one or more seams), wall members 
that are integrally formed, e.g., extruded together, etc. In 
this regard, although some of the preferred embodiments involve 
packages that are constructed from a single elongated sheet that 
is formed into a tube having front and rear walls by sealing 
along a back-seal, such a plastic tube could also, in one 
alternative embodiment, be formed by extruding an elongated tube. 

According to another aspect of the invention, the top seal 
is a heat/pressure/dwell : seal (defined herein-below) . For 
example, the top seal can be formed by heat and pressure for a 
given dwell period. As another example, the top seal can be 
formed by pressure, without heat, for a given dwell period. 

According to another aspect of the invention, the first 
engagement member has a male protrusion and the second engagement 
member has at least one protrusion forming a female socket, the 
male protrusion being engaged in the female socket. 

According to another aspect of the invention, the front and 
rear walls are laminated plastic walls including at least one 
inner sealable layer and at least one outer wall layer. 

According to another aspect of the invention, the first and 
second zipper parts have cross-sectional shapes that are 
different from one another and are separate pieces that are 
connected together only at the engagement members. Although less 
preferred, the zipper parts can each have the same cross- 
sectional shape. 

According to another aspect of the invention, the package 



includes a food product therein. Most preferably, the food 
product includes salty, sweet or savory snack foods, which are 
known in the art as providing salty, sweet or savory tastes, such 
as for example certain snack foods containing salt, sugar, etc. 

According to another aspect of the invention, a flexible 
package is provided having: front and rear walls, the front and 
rear walls being laminated plastic walls including at least one 
inner sealable layer and at lea^t one outer wall layer; a bottom 
seal formed between lower sides of the front and rear walls; a 
top seal formed between upper sides of the front and rear walls, 
the top seal including a seal between the inner sealable layers; 
a zipper located within the package proximate the top seal, the 
zipper having a first zipper part having a first engagement 
member extending lengthwise along the zipper part and a widened 
base having at least two points of sealant behind the base; the 
zipper also having a second zipper part having a second 
engagement member extending lengthwise along the zipper part and 
a widened base having at least two points of sealant behind the 
base; the first engagement member being engaged with the second 
engagement member; the at least two points of sealant on the 
first zipper part being sealed to the inner layer of the film at 
a first side of the vertical tube and the at least two points of 
sealant on the second zipper part being sealed tc the inner layer 
of the film at a second side of the vertical tube; the seal 
between the inner sealable layers being openable by de-lamination 
and the engagement between the engagement members of the zipper 
being disengaged upon the application of a predetermined pinch- 
grip pulling force. 

According to another aspect of the invention, a method of 
opening and re-closing a flexible package containing a food 
product is provided which includes the steps of: 1) providing in 
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combination: a) a flexible package having a elastomeric front 
wall and an elastomeric rear wall; the front wall and the rear 
wall being sealed together at a top seal; a first zipper part 
attached to an inside surface of the front wall and having a 
first engagement member facing the rear wall; a second zipper 
part attached to an inside surface of the rear wall and having a 
second engagement member facing the front wall; the first and 
second engagement members being ^engaged together; the top seal 
and the first and second engagement members being pinch-crip 
openable under a pinch-grip pulling force applied to the front 
and rear walls below the engagement members; the front and rear 
walls having a sufficient strength to resist tearing and 
deformation under the application of the pinch-grip pulling force 
during pinch-grip opening; and b) a food product stored inside 
the package below the first and second engagement members; 2) 
pinch-grip opening the package by manually pulling with a force 
of at least the pinch-grip pulling force opposite sides of the 
package below the zipper to open both the zipper, by disengaging 
the engagement portions, and the upper seal from the product side 
outward in a single pinch-grip opening step; 3) removing a 
portion of the food product from the package; 4) re-closing the 
package by manually re-engaging the first and second engagement 
members. According to another aspect of the invention, during 
the single step of pinch-grip opening, the zipper is at least 
partially disengaged before the top seal begins to open. 
Advantages Of The Present Invention 

The present invention has a number of significant advantages 
over the prior art. For example, the present invention provides 
a package having both a top end seal and a zipper that are both 
closed during transportation and handling of the product, whereby 
a} the quality and durability of the seal is enhanced, b) food 
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particles are inhibited from interfering with the zipper 
fastener, and c) a vertical form/fill/seal process like that of 
U.S. Patent No. 4,909,017 can be utilized to package product. 

In addition, the present invention also provides a re- 
closable package that a consumer can open in a simple one-step 
process -- rather than an awkward two-step process requiring 
scissors or the like. The re-closable packages of the present 
invention can be opened using a 0 "pinch grip" method commonly used 
to open existing snack food packages. It is thus not necessary 
to educate consumers on how to use the packages. The packages 
are thus very consumer friendly. 

The above and other advantages, features and aspects of the 
present invention will be more readily perceived from the 
following description of -the preferred embodiments taken together 
with the accompanying drawings and claims. 

BRIEF DESCRIPTION OP THE DRAWINGS 

The present invention is illustrated by way of example and 
not limitation in the accompanying drawings, in which like 
references indicate like parts, and in which: 

FIG. 1 is a perspective view of a consumer grasping a 
package according to the preferred embodiments of present 
invention; 

FIG. 2 is cross-sectional view of a top end of a package 
according to a preferred embodiment of the present invention; 

FIG. 3 is a cross-sectional view of a zipper accordina to a 
preferred embodiment of the present invention; 

FIG. 4 is a cross-sectional view of the zipper shown in FIG. 
3 inside a package according to a preferred embodiment of the 
invention; 

FIG. 5 is a cross-sectional view of a modified zipper inside 
a package according to another embodiment of the invention; 



FIG. 6 is a cross-sectional view of a modified zipper inside 
a package according to another embodiment of the invention; 

FIG. 7 is a cross-sectional view of one preferred 
construction of a sealing head assembly for manufacturing the 
packages; 

FIG. 8 is a cross-sectional view of a modified construction 
of the sealing head assembly for manufacturing packages like that 
shown in FIG. 6; 

FIG. 9 is a side view of a portion of a vertical/form/fill 
device used in one exemplary method for making flexible packages 
of the present invention; and 

FIG. 10 is an elevational view of an exemplary strength 
testing apparatus . 

DETAILED DESCRIPTION OF THE PREFERRED EMBODIMENTS 

FIG. 1 shows a flexible package 10 according to a preferred 
embodiment having a top seal 20, a bottom seal 30, a re-closable 
zipper 40 (shown in dashed lines) proximate the top seal 20, and 
a vertical back seal 50. Although the back seal 50 is 
illustrated as a flange extending from the middle of one of the 
walls 11 or 12 (i.e., formed by attaching an interior surface of 
the tube to an opposite interior surface of the tube) f the back 
seal could also be flush with the package material (i.e., formed 
by attaching an interior surface of the tube to an opposite outer 
surface of the tube to overlap the sides). In addition, the back 
seal 50 could also be formed at another location. In addition, 
various other embodiments could include multiple lengthwise seals 
or even no lengthwise seal such as if the tube is extruded. 

As shown in FIG . 2, the package 10 includes a first wall 11 
and a second wall 12. The top seal 20 is formed between the 
first and second walls 11 and 12 in a region A. The zipper 40 
(not shown in FIG. 2) is accommodated i-n a region B between the 
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walls. Food product FP is stored in a region C within the 
package. 

As shown in FIG. 1, the package 10 is opened via a "pinch- 
grip" method wherein a consumer pinches the walls 11 and 12 with 
his or her hands H (left hand shown) and pulls generally 
perpendicularly outwardly in the directions G, G' (see FIGS. 1 
and 2) . 

At least the top seal is wh;at is defined herein as 
"heat/pressure/dwell formed." The terminology 
heat/pressure/dwell formed is defined herein as encompassing 
seals that are made between two adjacent walls (e.g., opposite 
walls of a tube of film) by applying heat and/or pressure (e.g., 
between sealing jaws) for a given dwell period. The seal is most 
preferably a de-laminating seal. Although less preferred, the 
seal can be 1) a cohesive seal, 2) an adhesive seal formed by 
heat/pressure/dwell, 3) a cold seal formed by pressure and dwell 
only, or 4) any other known heat/pressure/dwell seal. 

The top seal 20 is preferably a de-laminating seal wherein 
one or both of the inner layers Hi and/or 12i de-laminate from 
outer layers Ho and/or 12o. In this regard, the inner layers 
Hi and 12i of the first and second sidewalls are sealed together 
(e.g., via heat and/or pressure) and this seal is broken without 
tearing the outer layers Ho and 12o. Except for the de- 
laminated portions of the respective inner layers Hi and/or 12i, 
the structure of the package, as seen from the outside, remains 
intact. Although two layers are shown, the illustrated inner 
and/or outer layers can each include one or more layers. 

In the preferred embodiment having a de-laminating seal, the 
walls of the packages 10 are preferably made with multi-layered 
plastic materials. In one exemplary embodiment, the package can 
include a), an outer polypropylene layer, b) a middle polyethylene 
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layer and c) an interior polypropylene layer. It should be 
apparent to those in the art that a variety of plastic and 
elastomeric materials can be used, including common additives. 
In preferred embodiments, the materials for the sidewalls 11 and 
12 of the package are selected from materials disclosed in U.S. 
Patent No. 5,689,935 (assigned to the present assignee), the 
entire disclosure of which is also incorporated herein by 
reference- 

The package material is also preferably a clear material 
having an acceptable clarify to view the contents (e.g., non- 
cloudy) . Zippered packages having cut or severed tops are not 
easily made clear because films for making such packages 
typically require properties (e.g., additives) that can inhibit 
clarity. 

The seal 20 preferably opens, e.g., de-laminates, upon the 
application of a force of less than about 3 lbs per linear inch, 
and more preferably of about 1 to 2 lbs per linear inch, the 
opening force being in the direction of the arrows G, G' shown in 
FIGS. 1 and 2. In less preferred embodiments, however, a larger 
opening force could be required. A preferred method of testing 
the seal strength or required opening force includes, as shown in 
FIG. 10: cutting a strip S having a width of about 1 inch from a 
top of the package 10; placing the strip S within known force 
testing equipment, such as equipment made by Instron Corp., 
having two opposite clamping members CMl and CM 2 that evenly 
clamp the ends of the cut-out portions of the walls 11 and 12 
between upper and lower clamping members; and moving the clamping 
members slowly outwardly as shown by arrows in FIG. 10, such as 
at a rate of about 5 inches/minute. Under such conditions, the 1 
inch wide portion of the seal 20 preferably opens upon the 
application of a force of less than 3 lbs, and more preferably 
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between about 1 to 2 lbs. Although the seal strengths have been 
discussed with reference to delaminating seals, other seals 20 
encompassed by the present invention are also preferably openable 
within the above-noted ranges of applied forces. 

According to the present invention, the package is opened by 
pinch gripping the sides below the top seal and pulling outward. 
In this manner, the top seal is* opened in a direction away from 
the product FP inside the package (i.e., opening from the product 
side outward) . This allows the package to be opened in a 
consumer-friendly manner. Moreover, if a de-laminating seal were 
opened from above the top seal down toward the product (i.e., 
opening from the consumer side) , the film de-lamination could 
continue well into the product area and undesirably strip the 
zipper from the package material. 

The zipper 40 is attached to the package in a manner to 
remain engaged under a force sufficient to "pinch-grip open" the 
top seal. For example, in the most preferred embodiments using a 
de-laminating top seal, the zipper 40 is constructed so that the 
inner layers Hi and 12i do not de-laminate under the zipper when 
the package is opened — e.g., during "pinch-grip opening" of the 
package. Where the inner layers Hi and 12i can de-laminate, 
placement of a zipper 40 in a package 10 with de-laminating walls 
11 and 12 presents difficulties. 

The amount of force required to open the zipper 40 from 
either the consumer side or from the product side can be adjusted 
by varying the configuration of the male and female engagement 
members in a known manner. See e.g. U.S. Patent No. 5,558,613, 
the disclosure of which is incorporated herein by reference. The 
'613 patent indicates that " [i]n general, the profiles must be 
such as to provide relatively high resistance to opening from 
inside the package while rendering the package relatively easy to 
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open from the outside." In the present invention, however, the 
force required to open the zipper from inside the package is 
preferably reduced, preferably about equal to or less than the 
force required to open the zipper from outside the package. In 
one embodiment, for exz^ple, the zipper 40 opens from the inside- 
by a force of less than about 2 h lbs per linear inch, preferably 
about 1H to 2 lbs per linear inch (roughly 700-900 grams) . The 
method shown in FIG. 10 is also ^ preferred method for measuring 
this zipper opening force, measuring for example a 1 inch wide 
section of the zipper. 

Preferably, after the zipper is at least partially 
disengaged, the force required to continue disengagement of the 
engagement members is minimal or is greatly reduced. The maximum 
force required during the entire pinch-grip opening step can thus 
be minimized, if desired, since the peak of the force required to 
open the zipper can precede that required to open the top seal 
during pinch-grip opening. As some examples/ this maximum force 
could be maintained under 3.5 lbs/inch, or even under 3 lbs/inch, 
or less. In addition, in cases where the force required to 
disengage the zipper essentially entirely precedes the force 
required to open the top seal during pinch grip opening, the 
maximum opening force could essentially be the force required to 
disengage the zipper or to open the top seal. 

In the more preferred embodiments, the food product in the 
package is light-weight so that the risk of inadvertent opening 
from the product side outward (e.g., when the package is handled 
upside down) is reduced. 

FIG. 3 illustrates a cross-section of a zipper 40 according 
to one preferred embodiment of the invention. The zipper 40 
includes a male member 40-1 and a female member 40-2. The male 
and female members are preferably extruded plastic members. The 
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zipper can be formed in a variety of ways, but it is preferably 
extruded- Although any appropriate material can be used, in one 
exemplary embodiment the zipper can include a polyethylene 
material. 

Preferably, the zipper includes two separate parts having 
finite lengths that are equal to, or slightly less than, the 
package width (separate fastener parts are also shown, for 
example, in the ! 017 patent). One part is attached to one side 
of the package and the other part is attached to the opposite 
side of the package. In a preferred construction, each of the 
two parts includes a respective engagement portion and a base 
portion. The engagement portions preferably include engageable 
protrusions. Most preferably, the protrusions include male and 
female protrusions. 

In the illustrated embodiment, a first part 40-1 includes a 
base portion having a left flange 41-1 and a right flange 42-1 
extending from opposite sides of a male projection 43-1. In 
addition, a second part 40-2 includes a base member having a left 
flange 41-2 and only a minimal portion 42-2 and a female socket 
43-2. The male projection 43-1 is received in the female socket 
43-2. Although the preferred arrangement is shown, the male and 
female portions can be reversed, if desired. In alternative 
embodiments, additional engagement portions, e.g., additional 
male and female portions, can also be included. However, these 
additional engagement portions are not needed and are also less 
preferred. 

In one exemplary embodiment, the package 10 can be 
approximately 20 inches long from its top end to its bottom end. 
This size package can contain multiple servings of potato chips 
or the Like; for example, it may contain about 20 ounces (about 
570 grams) or about 20 servings. The package can also contain 
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one, two, three, etc., servings or another quantity of product. 
In one non-limiting example: the seal 20 can be about H inch wide 
(or alternatively about 1/4 inch wide, or less); the flanges 41- 
1, 41-2 and 42-1 can each be about H inch wide; the width across 
the male and female engagement members can be about 1/8 inch; and 
the seal 30 can be about H inch wide. Various other dimensions 
could also be used as would be apparent to those in the art based 
on this disclosure. In addition a space or unsealed area can be 
located between the top seal 20 and the top of the zipper. This 
space can accommodate mis-alignment during placement of the 
zipper on the package. Preferably, this space is between about 
1/4 to H inch. A smaller distance is beneficial because it 
reduces the package length, and it also reduces excess material 
at the top of the package. Among other things, reducing the 
extension distance between the bottom of the engagement portions 
of the zipper (which delineates the top end of the interior 
compartment) and the topmost end of the package provides an 
appearance more like prior packages and without an unsightly 
extension (i.e., a large top flange) off the top of the package. 
This extension distance can thus easily be under 2 inches, and 
even under 1 H inches, and even as low as about 1 inch, or less. 
Longer extension distances can also be used. 

Although the package according to the present invention can 
be made with any known package making means, such as any 
horizontal or vertical filling apparatus, etc., it is preferably- 
made in a vertical form/fill/seal apparatus. This illustrated 
zipper structure 40 has particular benefits in a vertical 
form/fill/seal apparatus of the type shown in U.S. Patent No. 
4,909,017, the entire disclosure of which is incorporated herein 
by reference. In applying the zipper 40 in the '017 apparatus, 
the minimal portion 42-2 prevents the zipper from disengaging 
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upon downward entry into the vertical path, see point E in FIG. 
9. Preferably, as discussed in the '017 patent and as shown in 
FIG. 9, the zipper parts 40-1 and 40-2 are initially in an 
interlocked condition on the film F, and the zipper is initially 
attached to the film F only at the base of the member 40-1. 

In the illustrated embodiments, sealant layers C are formed 
on a rear side of each of a) the left flange 41-1, b} the right 
flange 42-1, and c) the left flange 41-2 to attach the zipper 
parts to the film. The sealant layers C are preferably co- 
extruded with the male and female sections 40-1 and 40-2, and are 
preferably made of any known sealant material to adhere to the 
inner layers Hi and 12i of the package 10 upon the application 
of pressure and/or heat. 

Central sections S behind the socket 43-2 and the projection 
43_1 are preferably provided with a sealant material like that of 
the sealant layers C. Preferably, such sealant is located in the 
section S of the part 40-2. It is not as necessary in all 
embodiments, however, to have such sealant in the section S of 
the part 40-1. Providing such sealant in section S of the part 
40-2 ensures that separating forces during pinch-grip opening are 
applied more along the central axis CL of the engagement members. 
This feature is very beneficial when a minimal portion 42-2 is 
used. Without sealant applied at this location, shear and other 
forces during opening can result in, for example, de-lamination, 
stripping of the zipper seal from the film wall, etc. Each of 
the sealant layers S and C (when used) are preferably co-extruded 
with the sections 40-1 and 40-2. 

With the zipper shown in FIG. 3, the sealant layers C on the 
left and right extensions 41-1 and 42-1 can be sufficient to 
maintain the section 40-1 attached to the inner layer Hi or 12i 
of the package 10. However, the member 40-2 preferably has its 
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section S formed with a sealant material. In an alternative 
preferred embodiment, the entire rear side of the member 40-2 can 
be modified to contain such a sealant material. Similarly, the 
entire rear side of the member 40-1 can also be modified to 
contain such a sealant. 

As shown in FIG . 4, the left flanges 41-1 and 41-2 extend 
upward while the right flange 42-1 and the minimal portion 42-2 
extend downward. Thus, one of the sides 40-1 or 40-2 has a 
shortened section (portion 42-2) extending into, the package. As 
noted, this shortened section facilitates proper operation in a 
vertical form/fill/seal machine of the type disclosed in U.S. 
Patent No. 4,909,017. Without the sealant material behind the 
engagement portion (e.g., in the region S) of the member 40-2, 
outward movement of the wall 12 (see dashed lines in FIG. 4) can 
potentially cause shear and other forces sufficient to tear the 
member 40-2 from the inner layer 12i upon "pinch-grip opening" 
from the product side. 

Although in the preferred embodiment shown the member 40-2 
with the minimal portion 42-2 h§s the female socket 43-2, the 
female socket 43-2 and the male projection 4 3-1 can be reversed 
so that the male projection is on the member having the minimal 
portion. 

The present invention most preferably provides a four point 
sealant attachment, wherein sealant is applied at opposite sides 
of a centerline CL through the projection 43-1 and the socket 43- 
2 on each of the members 40-1 and 40-2, even where one of the 
members 40-1 and 40-2 includes a minimal portion 42-2. In 
addition, the present invention also provides a four point 
sealant attachment, wherein a zipper part having a rr;inimal 
portion 42-2 includes sealant at a location directly behind its 
engagement member and over the centerline CL. 
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In an alternative embodiment shown in FIG . 5, an extension 
42-2' is provided on the member 40-2. The extension 42-2 1 helps 
to reduce shearing, etc., because a sealant layer can be applied 
behind the extension 42-2 1 to attach to the package 10. In this 
alternative, sealant portion S on the member 40-2 can also be 
eliminated. As noted above, however, this alternative is not 
desirable for use in vertical form/fill/seal apparatuses of the 
type shown in, for example, 4,909,017, but may be desirable for 
use in horizontal form/fill/seal apparatuses or in other package 
making devices. In less preferred variations of the embodiments 
shown in FIGS. 3 and 5, the sealant can be located only behind 
the portions 41-1 and 41-2 if the zipper to material bond is 
strong enough to keep the zipper from separating from the package 
even without attachment between the zipper and the package at 
other areas. In other less preferred embodiments, one or more of 
the extensions 41-1, 42-1, 41-2 and/or 42-2 1 can be eliminated as 
long as the zipper to package material bond, e.g., behind the 
members 43-1 and 43-2, is strong enough without such portions. 

FIG. 6 shows another embodiment of the invention wherein the 
zipper is located in an inverted state within the flexible 
package. The embodiment shown in FIG. 6 is particularly 
advantageous in vertical form/fill/seal apparatuses. In this 
regard, the package is formed and filled in generally the 
conventional manner of vertical form/fill/seal devices. In this 
embodiment, however, the zipper 40 is placed adjacent the bottom 
seal 30 as shown, and preferably the graphics or printing on the 
film material is also inverted so that the bottom seal 30 is 
actually at the top end of the flexible packages that are formed. 
The zipper is first sealed to the flexible package, and product 
is then delivered into the vertical tube to fill the flexible 
package. The minimal portion 42-2 of the zipper 40 thus extends 
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towards the top of the flexible package. This embodiment has 
certain advantages during the manufacture of the packages. For 
instance, this embodiment can facilitate "stripping" ("stripping" 
is a well known step in vertical form/fill/seal apparatuses that 
includes using "stripper bars" that initially contact the 
vertical tube to move contents towards the bottom of the package 
before forming the top seal) by re-locating the zipper 40 
proximate the bottom seal 30. As shown in FIG. 8 (discussed 
below), the structure in FIG. 6 enables the zipper sealing jaws 
to be located above the sealing jaws for the top and bottom seals 
20 and 30. 

FIG. 7 shows a preferred embodiment of the sealing jaws, or 
sealing blocks, that form the top and bottom seals 20 and 30 and 
that seal the zipper 40 to the package material. The sealing 
blocks 61 and 63 are used to form the upper and lower seals 20 
and 30, and the sealing blocks 62 and 64 are used to seal the 
zipper 40 to the packaging material. Preferably, the blocks 61 
and 62 are mounted to move together, and the blocks 63 and 64 are 
mounted to move together. More specifically: profiles 61A and 
63A form a bottom seal 30 of an upper package; profiles 61B and 
63B form the top seal 20 of a lower package; profiles 62A and 64A 
seal the zipper portions 41-1 and 41-2 to the flexible package 
material; and recessed profiles 62B and 64B seal the zipper in 
the region of the engagement members 43-2 and 43-1 to the 
flexible package material. As shown in FIG. 7, in order to more 
vigorously seal the package walls 11 and 12 to the zipper 40, the 
profile 62B can include a resilient portion 65, e.g., made with 
rubber such as for example a silicone rubber, to enable a greater 
amount of pressure to be applied to the location of the zipper 
proximate the engagement members (i.e., proximate the male 
projection 43-1 and the female socket 43-2) without damaging such 



portions, to enhance sealing capability with the package 
material. For example, applying rubber at the male side of the 
embodiment shown in FIG. 4 facilitates applying back-pressure at 
the female side, so that the female side (having the minimal 
portion 42-2) can have a greater pressure applied to ensure 
engagement of the sealant behind central section S behind the 
socket 43-2 to the package film material. In cases where the 
portion 65 is not made of rubbei^, the region therein can be 
integral with the block, e.g., metal. In such cases, the zipper 
is preferably constructed to absorb pressure to avoid damage when 
back pressure is applied. 

As discussed, FIG. 8 shows a modified embodiment of the 
sealing blocks for manufacturing a flexible package as shown in 
FIG. 6. The features in FIG. 8 are like that shown in FIG. 7, 
except that the member 61 is mounted below the member 62 and the 
member 63 is mounted below the member 64. In this manner, when 
the jaws 61 and 63 are brought towards one another in the 
operation of the device, the zipper should not interfere with the 
motion of the jaws, stripping should be facilitated, such as with 
stripper bars mounted immediately below the jaws 61 and 63, etc. 

While the present invention has been shown and described 
with reference to preferred embodiments presently contemplated as 
best modes for carrying out the invention, it is understood that 
various changes may be made in adapting the invention to 
different embodiments without departing from the broader 
inventive concepts disclosed herein and comprehended by the 
claims which follow. 



CLAIMS 

What is claimed is : 

1. In combination: 

a) a flexible package having 

a elastomeric front wall and an elastomeric rear wall; 

said front wall and said rear wall being sealed 
together at a top seal; 

a first zipper part attached to an inside surface of 
said front wall and having a first engagement member facing said 
rear wall; 

a second zipper part attached to an inside surface of 
said rear wall and having a second engagement member facing said 
front wall; 

said first and second engagement members being engaged 

together; 

said top seal being manually pinch-grip openable and 
said first and second engagement members being manually pinch- 
grip openable under a pinch-grip pulling force applied to said 
front and rear walls below said engagement members; 

said front and rear walls having a sufficient strength 
to resist tearing and deformation under the application of said 
pinch-grip pulling force during pinch-grip opening; and 

b) a food product stored inside said package below said 
first and second engagement members. 

2- The combination of claim 1, wherein said top seal is a 
heat/pressure/dwell seal. 



3. The combination of claim 2, wherein said top seal is a 
heat, pressure and dwell seal. 
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4. The combination of claim 2, wherein said top seal is a 
non-heated, pressure and dwell seal. 

5. The combination of claim 1, wherein said engagement 
members include interlocking protrusions. 

6. The combination of claim 5, wherein said first 
engagement member has a male protrusion and wherein said second 
engagement member has at least one protrusion forming a female 
socket, said male protrusion being engaged in said female socket. 

7. The combination of claim 1,' wherein said front and rear 
walls are laminated plastic walls including at least one inner 
sealable layer and at least one outer wall layer. 

8- The combination of claim 1, wherein said first 
engagement member consists of a single male protrusion and 
wherein said second engagement member consists of a single female 
socket, said male protrusion being engaged in said female socket. 

9. The combination of claim 1, wherein said first and 
second zipper parts have cross-sectional shapes that are - 
different from one another and are separate pieces that are 
connected together only at said engagement members. 

10. The combination of claim- 1, wherein said food product 
includes salty, sweet or savory snack foods. 

11. The combination of claim 10, wherein said food product 
includes snack food chips. 
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12. The combination of claim 11, wherein said food product 
includes potato or corn based chips. 

13. The combination of claim 1, wherein said top seal is 
manually pinch-grip openable under a pinch-grip pulling force of 
less than about 3 lbs/inch. 

14. The combination of claim 1, wherein said top seal is 
manually pinch-grip openable under a pinch-grip pulling force of 
between about 1 to 2 lbs/inch. 

15. The combination of claim 1, wherein said first and 
second engagement members are manually pinch-grip openable under 
a pinch-grip pulling force of less than about 2 H lbs/inch. 

16. The combination of claim 1, wherein said first and 
second engagement members are manually pinch-grip openable under 
a pinch-grip pulling force of between about 1 H to 2 lbs/inch. 

17. In combination: 

a) a flexible package, including 

front and rear walls, said front and rear walls being 
laminated plastic walls including at least one inner sealable 
layer and at least one outer wall layer, 

a bottom seal formed between lower sides of said front 
and rear walls; 

a top seal formed betv/een upper sides of said front and 
rear walls, said top seal including a seal between said inner 
sealable layers; 

a zipper located within said package proximate said top 
seal, said zipper having a first zipper part having a first 
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engagement member extending lengthwise along said zipper part and 
a widened base having at least two points of sealant behind said 
base; 

said zipper also having a second zipper part having a 
second engagement member extending lengthwise along said zipper 
part and a widened base having at least two points of sealant 
behind said base; 

said first engagement member being engaged with said 
second engagement member; 

said at least two points of sealant on said first 
zipper part being sealed to said inner layer of said film at a 
first side of said vertical tube and said at least two points of 
sealant on said second zipper part being sealed to said inner 
layer of said film at a second side of said vertical tube; 

said seal between said inner sealable layers being 
openable by de-lamination and said engagement between said 
engagement members of said zipper being disengaged upon the 
application of a predetermined pinch-grip pulling force; and 

b) food product stored within said package between said 
closed zipper and said bottom seal. 

18. The combination of claim 17, wherein said first 
engagement member has a male protrusion and said second 
engagement member has a female socket, said male protrusion being 
engaged with said female socket. 

19. The combination of claim 17, wherein said first 
engagement member consists of a single male protrusion and said 
second engagement member consists of a single female socket, said 
male protrusion being engaged with said female socket. 
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20. The combination of claim 17, wherein said first and 
second zipper parts have cross-sectional shapes that are 
different from one another and are separate pieces that are 
connected together only at said engagement members. 

21. The combination of claim 17, wherein said food product 
includes salty, sweet or savory snack foods. 

22. The combination of claim 21, wherein said snacks foods 
include potato or corn based chips. 

23. The combination of claim 17, wherein said top seal is 
manually pinch-grip openable under a pinch-grip pulling force of 
less than about 3 lbs/inch. 

24. The combination of claim 17, wherein said top seal is 
manually pinch-grip openable under a pinch-grip pulling force of 
between about 1 to 2 lbs/inch. 

25. The combination of claim 17, wherein said first and 
second engagement members are manually pinch-grip openable under 
a pinch-grip pulling force of less than about 2 H lbs/inch. 

26. The combination of claim 17, wherein said first and 
second engagement members are manually pinch-grip openable under 
a pinch-grip pulling force of between about 1 H to 2 lbs/inch. 

27. A method of opening and re-closing a flexible package 
containing a food product, comprising the steps of: 

1) providing in combination: 
a) a flexible package having 
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a elastomeric front wall and an elastomeric rear wall; 

said front wall and said rear wall being sealed 
together at a top seal; 

a first zipper part attached to an inside surface of 
said front wall and having a first engagement member facing said 
rear wall; 

a second zipper part attached to an inside surface of 
said rear wall and having a second engagement member facing said 
front wall ; 

said first and second engagement members being engaged 

together; 

said top seal and said first and second engagement 
members being pinch-grip openable under a pinch-grip pulling, 
force applied to said front and rear walls below said engagement 
members; 

said front and rear walls having a sufficient strength 
to resist tearing and deformation under the application of said 
pinch-grip pulling force during pinch-grip opening; and 

b) a food product stored inside said package below said 
first and second engagement members; 

2) pinch-grip opening said package by manually pulling with 
a force of at least said pinch-grip pulling force opposite sides 
of said package below said zipper to open both said zipper, by 
disengaging said engagement portions, and said upper seal from 
the product side outward in a single pinch-grip opening step; 

3) removing a portion of said food product from said 
package; 

4) re-closing said package by manually re-engaging said 
first and second engagement members. 

28. The method of claim 27, wherein during said single step 
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of pinch-grip opening, said zipper is at least partially 
disengaged before said top seal begins to open. 

29. The method of claim 28, wherein after said zipper is at 
least partially disengaged, the force required to continue 
disengagement of the engagement members is greatly reduced. 

30. The method of claim 21, further including the step of 
providing said top seal with an engagement strength of less than 
about 3 lbs/inch, such that said top seal disengages upon a 
pinch-grip pulling force greater than said engagement strength. 

31. The method of claim 27, further including the step of 
providing said top seal with an engagement strength of between 
about 1 to 2 lbs/inch, such that said top seal disengages upon a 
pinch-grip pulling force greater than said engagement strength. 

32. The method of claim 27, further including the step of 
providing said zipper with a zipper engagement strength of less 
than about 2 M. lbs/inch, such that said engagement portions 
disengage upon a pinch-grip pulling force greater than said 
zipper engagement strength. 

33. The method of claim 30, further including the step of 
providing said zipper with a zipper engagement strength of less 
than about 2 ^ lbs/inch, such that said engagement portions 
disengage upon a pinch-grip pulling force greater than said 
zipper engagement strength. 

34. The method of claim 27, further including the step of 
providing said zipper with a zipper engagement strength of 
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between about 1 H to 2 lbs/inch, such that said engagement 
portions disengage upon a pinch-grip pulling force greater than 
said zipper engagement strength. 

35. The method of claim 30, further including the step of 
providing said zipper with a zipper engagement strength of 
between about 1 H to 2 lbs/inch, such that said engagement 
portions disengage upon a pinch-grip pulling force greater than 
said zipper engagement strength. 

36. The method of claim 27, further including the step of 
providing said top seal by heat/pressure/dwell forming said top 
seal. 

37. The method of claim 36, wherein said 
heat/pressure/dwell forming includes applying heat and pressure 
for a dwell period. 

38. The method of claim 36, wherein said 
heat/pressure/dwell forming includes applying pressure, without 
heat, for a dwell period. 
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ABSTRACT OF THE DISCLOSURE 

A modified flexible package includes a front elastomeric 
wall and a rear elastomeric wall. The front wall and the rear 
wall are sealed together at a top seal at a top end of the side 
walls. The top seal is formed by applying heat and/or pressure 
for a given dwell period, and is preferably a de-laminating seal. 
A first zipper part is attached to an inside surface of the front 
wall and has a first engagement member facing the rear wall. A 
second zipper part is attached to an inside surface of the rear 
wall and has a second engagement member facing the front wall. 
The first and second engagement members are engaged together. 
Both the top seal and the zipper engagement members are "pinch- 
grip opened" under a pinch-grip pulling force applied to the 
front and rear walls below the zipper. The front and rear walls 
have a strength sufficient to resist tearing and deformation 
under the application of the pinch-grip pulling force during 
pinch-grip opening. The invention provides a re-closable package 
that can be opened in an easy one-step manner — "pinch grip 
opening" — without an additional step of cutting, tearing or the 
like. 

914/apn/914-1372.ap3 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
n re Application of 
Ware A. Jurgovan et al. 

Serial No.: (Divisional of U.S. Examiner: Not yet assigned 

Serial No.: 09/079,382) 

-Bed: Herewith Group Art Unit: Not yet assigned 

"or: FLEXIBLE PACKAGE HAVING 
A RE-CLOSABLE ZIPPER 

PRELIMINARY AMENDMENT 

Assistant Commissioner for Patents 
Washington, D.C. 20231 

Dear Sir 

Prior to examination of the above-identified patent application, please make the 
bllowing amendments. 

N THE SPECIFICATION: 

On page 1 f after "Background of the Invention" insert: ~ This application is a 
continuation of U.S. Application No. 09/079,382 entitled FLEXIBLE PACKAGE 
HAVING A RE-CLOSABLE ZIPPER, filed on May 15, 1998. - 

N THE CLAIMS: 

Please cancel claims 27-38. 

REMARKS 

This application is being filed as a divisional application in response to a 
restriction requirement made during the prosecution of Serial No. 09/079,382. The 



2 



specification has been amended to note the cross reference to the originally filed 
application. The claims have been amended to cancel claims 27-38 thereby leaving 
claims 1-26 for examination in this application. 
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